CHAPTER 56

Ladders and Scaffolds*

There are three types of delects for which a manufactur-
er or a seller may be held strictly liabte: 1) manufacturing
defects; 2) design defects: and 3) marketing defects (fail-
ure to warn ar insiruct), All three types are common in lad-
der and scaffold cases. In addition, both negligence and
breach of warranty aclions may lie when injuries are
caused by defective ladders or scaffalds,

In investigating a ladder or scaffold case, the attorney
should interview the client, any witnesses to the accident,
and the owner of the equipment. The fadder or scaffold
must be carefully examined as soan after the accident as
possible. Photographs should be taken to record the condi-
tion of the ladder or scaffold before any disassembly or
testing takes place, and the equipment should be stored
securely to prevent rusting or olher deterioration.

Whelher the ladder was defective at the time of sale is
a question that frequently arises in ladder cases. Another
common [ssue is whether a lag or other part of the ladder
bBrake hefore or after the accicent,

Misuse may be the cause of a ladder accident, For exam-
ple, if a safely lealture is disengaged when it should be en-
gaged, and the safely feature would have prevented the ac-
cident, the manufacturer is generally not respensible.

The American National Standards Institute (ANSI), the
National Fire Protection Association (NFPA), Underwrilers
lL.aboratories (UL), and the Occupatinnal Sately and Health
Administration (O5HA) have all issued standards that
apply to ladders. These should be carefully checked by
counsel to determine if any apply to the case at issue.

* iy Toho B Durst, Jeo, B, Durst & Durst, Weodstock, New York.
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The major causes of falls from seil-supported ladders
are lack of stability and sliding. The major causes of falis
from non-self-supporting portable ladders are lateral slid-
lng at the top support, outward shiding at the lower base
support, and human slippage. In selecting the appropriate
ladder, the length, the working load, and the frequency of
use are important considerations. Ladders should be prop-
erly maintained, transported, and stored. It is prudent to
inspect the ladder before each use.

A scaffold is an elevated or suspended platform and its
supporting structure. Scaflolds are used in the construc-
tion, maintenance, and/or demolition of buildings. In some
states, workers on scalfolds are protected by staiute.

In a scaffold case, the owner, seller, and manufacturer
of the scaficld, as weli as the manufacturers of raw materi-
als or component parts used in the construction of the scai-
foid, may be strictly liable to plaintilf as sellers of 2 defec-
tive product, Under breach of warranly theory, an lnjured
third party, nat in privity, can recover from the manulactur-
er of a defective scaflfold,

Standards that apply to scaffolds have been set forth by
the American National Standords institute (ANSI}, the Un-
derwriters Laboratories (UL), and the Occupational Health
and Safety Administration (OSHA).

SYNOPSIS

§ 5661 Lodders and Scaffolds Generlly

{1] TPreaf Reguircments
[n] Strict LiabHity
4} Nreach of Warranzy
[e] Weglipence
[d] Proof by Inference
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§ s6.01[1] I'ROD. LIAL PRACTICE GLIDE Se-12

{8) The use to which the plaintif testified was proper, and there
was no prior misuse that contributed 1o causing the accident.

. COMMENT: The list of proof provided by the author does not
necessarily indicate that the plaintilf must prove each and
every item listed. For example, number 5, proof of viglation
| of a standard, is helpful but not absolutely necessary in arder
] to prove a manufacluring defect, As long as the praduct is not

made as the manufacturer intended, then 8 manufacturing or
porduction defect may he shown.

[ii}—Design Defects. The conrls of most stales have formu-
lated their own language to define a desipn defect.” Although the
language used may differ, the essential proaflis the same in each case:
Il the injury could have been avoided by a safer, feasible alternative
desipn, the product is defective.® The key issue is wherher the alterna-
tive desipn is safer, and whether it was leasible at the time the prod-
uzl was sold.

If the Iadder or scaffold fails to conform to a standnrd which ap-
plies to the product, the jury may conciude that the design was un-

7 e, o Barker v, Lull Engineering Co., 20 Cal, 3d 413, 143 Cal. Rptr, 225, 573
1n.2d 443 (1976} [Maintifl was injered by falling lumber while operatiop a Lull High-
Lift Losder af g construction site, The Supreme Court of Califormia Mund for the
plaintiff, holding that the "unreasenably dangerous™ element in the definition of
& defeclive preduct should not be part of the plainiiffs burden of prooflin o preduct
lizhility action, A product may be found defective in design, subjecting the mannfag-
turers (o steict liability, i the plaintff cun peove that it fdled to perfanm safely due-
ing oflinary use, or that it wos the proaimate cavse af kis injury, and the defendant
fails o estahlish that the benefits of the design outweiph the danpers,

Svee afio L. Frumer & M. Friedman, Produocts Liability, ch. 3, "'Striet Liabdiy,™”
§ 3.03[4]f][iv] (Matthew Bender 1996),

& Sec Kerns v, Engelke, 7O TN, 20 154, 390 B2 £5% (1979), The plaintifflgst an
eye when stroek by a wire, apparently wsed to hold temporanly in place the power
takeott assembly of a forape Blower while the Blower was being movef. There was
testimony that economical, practival, and effective destgns for holding or seeuring
the power (akeof? assembly were feasible at the time the blower was purchased. The
caurt premised liabiliny on s finding that not only did the evidence suppart the
jury's finding that 2 safer, econamical, and feasible design existed, bul it also sup-
potted tie concluston that safe use of the manofaciurer's design was impracrical,
resulting in o foreseealile misuse.

Soe wlwe Nrady v. Melody Homes, Mfr, 582 .24 896, 121 Arize. 233 (1978}
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5613 LADDERS AND SCAPFOLDS § 56.01(t)

sife and that an alternative must be feasible. Tf the ladder or scaffold
fails to conform to a regulation, such as the Occupational Safety and
Health Act (OSITA), which applies to employers only, but neverthe-
less indicates the custom and practice, or standard, in the industry,
the jury may find 1hat equally persuasive.”

Besides standards, various factors may be taken into consideration
by the jury in determining whether a preduct has been defcetively
designed;

[A}—The Gravity of the Darger, The severity of the poten-
tinl injury from a product is imporiant. If there s a danger that a
persan counld be seriously injured lrom vse of the product, the jary
will require the manufacturer to vse extra safely precantions,'?

A relatively remnle risk of severe injury may warrant safety pre-
cuutions to minimize the risk. A remote risk of 1 minor injury would
N Cause a jury to rcquin: a manufacturer to take extrn precautions.

Thus, the space shuttle must have several layers of redundant fail-
safe devices, since the risk is of a severe injury il something is defec-
tive, Similarly, the risk is of a very severe injury when using a scaffold
or lndder, and therefore every precaution must be taken to render
the product safe,

[B}—=The Likelihood That Injury Would Occur. The jury

¥ Sve gonerally R. Hogan & R. Hogan, Occupational Safety and Health Act, chu 12,
*The Use of OSHA in Private Litigation™ (Matthew Bender 1953}

Compliange with standards or regulations is not legally conclusive, Sec McEwen
v, Ortho Pharmaceurical Comp., 270 Or. 375, 528 P24 522, $34-5 (1974), Failure
to comply is alsn not conelusive. Seo Poches v, ), Newlerrs Co,, 549 F2d 1166,
1168 (Hth Cir. 1977}, applying federal and South Dakoin Jaw,

See also L. Frumer & M. Friedman, P'roducts Liability, ch. 3, "Srect Linkdlity,"
§ 3.04[8] (Matthew Bender 1986),

10 See Jonescue v. Jewel Hone Shopping Service, 16 1L App. 3d 339, 106 K.E.2d
312 (1973}, The plaingt?, the parent of a child who sustained injucdes when she drank
eleanet, brought a produses labdlity action against the mpoufactwrer of the eleaner.

The lower court direcied a venlict for the defendant and the plaintidl appealed. The

uppellate court reversed the decision, halding thit “the degree of care to be exercised
by the manufacturer is proportiansic 1o the senpuspess of the contequences which
are reasonably to be antizipated from the conduct in question.” Whether or not the
manufacturer met the stondard should have teen decided by the jury and not the
goort as o matter of Law,
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S6=17 LADDERS AND SCAFFOLDS § 56.0101)

concerning wurningy, cautions, and instruetions, discvssed finfrn, ™
and the related OSHA regulations

(6) In some states, there must be prool that the manulacturer kxew
of the danger and failed 1o warn of it [n other siales, 2 manufactur-
er is deemed to know the dangers associuted with the use of his prod-
uct and assume the risk of marketing a product with unkoown dan-
pers, 28

A warning must clearly instruct the user what is permissible and
what is not. For instance, the user may feel that a warning that only
one persan at a time may use the lndder does not apply i the ladder
is being used with ladder jacks, Even if the jury concludes # is appli-
cable, the jury may well conclude that the warning was not explicit
enough.®*

25 Scc infrz §§ 56,03 and 56.06 for ladders sud §§ $0.08(3)[] and 56.09 for scaf-
Tohls.

2% Seo jnfra §§ $6.03 and 56.06 for Ladders pnd §§  S6.03[3)[1] and 56.09 For scaf-
folds,

See gemenafly 1 R. Hogan & R Nopan, Occupational Safety and Health Act, ch.
B, “The General Regulations,” $§ 6.02, 6.04 (19400 and cb, 10, "Consteuction Reg-
ubations,” § 10011 (Mattbew Bender 1985),

¥ Boe e, Meriiage v, Pioneer Brokerape amd Sales, Inc., 604 .20 1059 (Alaska
19793, Mohile home buyers browught a strict products labiliy actioo against the
munufueturer and tetailer to recover for injuriey sustainad from exposure o formal-
dehyde fumes present inilie mobile home The Supreme Court of Aluska held that
the lower court wis correct in admitting evidence of “scientific unknowamliny™ that
the formaldelrvde fumes could cavse permanent bung damage, It s impossiblz for
the manubcturer 1o know of the danger, it 35 unable 1o exalugic its onn abiisy 1o
muhe the product sofer.

8 See, o, Beshada v Tohos-Mansille Produets Corp, 20 N0 191,447 224 539
{1962). Woarkers and survivors of decessed workers hrought personal ey amd
wrongful deavh aetions opomst the manulacterers of asbestos produces. The Su-
preme Court of New Jersey held that “state of the art™ 15 0 neglipence defense and
can oot be wsed o simct Hability cases, Tn strfer liabiliny cases, the plaintilT does
nol ave 1o prove the manulucturer koew of should bave knpwn about the dangers
of its product. That knoededge is imputed 1o the manuloecturer.

M Fegan v, Lyvom Lidder Cou, 3 Muass, Agp, 60, 323 WE.2d TEI(1975). The pluin.
tiffs beowght an action for personal injunes apainst the manufacturer of a ladder
which bruke whilis being used by tsw o petsons with a Inkiee jagk, The ouly wammings
piven were i uve iocorreet angle of placement and no so averload with ipore than
ang persoit. The court affimed the judgment for the plainniffs, belding tha the
Judge did por err 1o permitting the jury 10 find that the defendant was negligent
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56-23 LADDGERS AND SCAFFOLDS & Be0[r]

[ii]—Causation, The breach of warranty must be the eavse
of the accident. For example, if the weod used in the ludder s war-
ranted 1o be kiln-dried hemlock, and instead it is Gir, the difference
between the wo woods must be proven 1o have caused the avci-
dent.*?

[e]—Negligence, In o negligence case, the question is not just
whether the product is defeclive, but also whether that defect was
caused by some neglect by the defendunt.*? Usually, proof of defect
creates an inference of negligence to the jury, but i1 is quite possible
for a manufectorer 1o show he did everything he could 1o prevent
a defect, and therefore was not negligent.

The manvfacturer is held 10 an expert’s standard of care, and iy
expected 1o know and use belter testing or designs if they are avail-
able and would eliminate the dunger.**

The Factors discussed supra § 56.01{1])fa) with regard 1o striet lia-
bikity are the same factors which would be taken into consideration
in determining whether there wis a defect in the product, and wheth-
er the defendant knew or should have known of the defect in rime
Lo correet it,
merchantability as well as in oeglicenee, The conrt ceversed pnd romeided the trgl
court’s direeted serdicy for the defendant. The court explained that the purpose for
which a steplodder s vsed is implicdly made Enown io the =cller by ils 1ery nature
and the sarrounding circumstances of the purchase and thus the buser does not
have te stafe the purpose. The court alen Tield that e question aof 1he plaintifls
reliance on the skill oad judgment of the seller s ne for the jury.

42 Health v. Channel Lumber Co., 25 N.J. Super. 6, 95 A 2d 425 (1953) A lauder
nunufacturer sued the lunther company alier paying plainidl a swolement for injus
fes receitcd wlen a ladder collapsed. The court sllirmed disndssil of the action,
hotdimg thut the evidence thor the heoken rail was fir and oot hemlock as ordered
was insufficient 1o present the case to the jury,

43 Seegencrully L Frumer & M. Focdman, Products Liabikiy,<h. 2, *Manuofaciur-
er's Liability in Megligenee™ (Matthew Dender 1987,

44 Beo Morgity, Samucl M, Langston Co,, 26 1L App, 20 138, 145 237 NE.240 759,
ThE (1168),

T fam



§ 56.01[1] PROD, LIAD, PRACTICE GUIDE §624

COMMENT: The three theories mentioned, strict liability, war-
ranties, and negligence, are not the only theories available in
a preducts liability case, however, they are the most common
theories used in litigation,

[d}—Proof by Inference.*® The proof of a defect by inference
is sisifar, but not the same as,*® a res dpsa loguitnr inference. It per-
mits a plaintill to gel to the jury by showing he was properly using
the product and that a defect is the most likely cause of the aceident.

In some instances, this method of proof may be necessary. [t is
often difficult to determine exactly what happened. In ladder amd
scalfold cases, the accident usvally happens quickly. [t may be clear
to the injurcd person that something went wrong with the ladder or
scaflold, but he will not know the mechanics of the malfunction.

The ludder or seaffold may bave been disussembled or disesrded
after the accident. It could be so altered by the accident that it is
difficult 1o ascertain i1s condition immedintely before the accident.
[t is thus ofien necessary 10 prove the existence of a preaccident de-
feet by inference.*? Regardless of the language defining the term “de-
feet,™ if the jury concludes that the preduct did not perform as a
reasanable person would expect it to, the jury will consider it defee-
tive, Thus, il the leg of a ladder buckled, or the scaflald fell, the jury
may conclude from the testimony that the likely explanation is (the

42 Seegenerafiy L Frumer & M, Fricdman, Freducis Liabifity, eb. 2, *Muooufocrur-
er’s Linbility in Negligenee,” § 2,25 (Matthew Bender 1987) and ch, 3, “Siriei Lia-
biling," § 304[2] (Matthew Dender 1956).

4% oo Coyne v, Jobin S, Tilley Co., 368 Muines, 230, 231 X E 24 541 (1975). The pluin-
1T brought actions agaimst the monufctorer and wholesaler of an alominum ladder.
While plaintiff was stondiog on i, a leg of the ladder bent in ar 2 45-degree angle,
which caused him 10 fall aed susiain injuries. The court ordered a judgment for
the defendant o be entered in each case. The caurt hell that although the plaintift
presenied sufficient evidence o draw the inference that the collapse of the ladder
resulted from some neglipent act, he did not sulficlently eaclude his own actions
as & cause. The court explained that the evidence must warrant 2 reaspaable infer-
ence that the defendant, rather thao another, is responsible for the neglipence which
caused the acetdent. When the accident occurs after the defendant hos surrendered
cemtrn] of the produet, the plaintiff has the burden of peoving his proper use of the
produgt.

47 Scoinfru § $6.02(1][n].
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S6-25 LADDERS AND SCAFFOLDS & 56.011]

“preponderance of the evidence™ indicates) that a defect caused the
malfunerion,

Manufaciuring controls, such as quality contral and management,
purchasing control and inspections, are an important consider-
ation,*® Negleet in the ereation or performance of such controls and
inspections usnally establishes neglipence in the manufacturing of
the product.

In a striet products lability case, it is not necessary to prove what
human errer ar machine error cansed the defect in the produet. Al-
thoagh pinpointing the eause of the defect is not required, jurors are
always inlerested in how the product was made and why the defcet
occurred. Such prool is sor an essential element in o strict producis
liability ease, though, and therefore lengthy discovery is not neces-
sary le explain why the defect happened.

Often o manufacturer will assert that the defeet did not exist in
the product at the time it was sold and use circumstantial evidence
to prove it. 1t will attempt to show that the manufieturing controls
are 5o good that a defective product eould not get through. Ia such
asituation, discovery concerning the manufactluring process is neces-
sary, nol (o establish what exactly did cause the delect, but to deter-
mine whal errors coudid have oceurred which eaused the defect. Infor-
malion concerning other defective preducts then becomes important,
1o show that defeets had previously escaped detection during the
manufacturing process,

When there is proof of a manufucturing defeet, counsel should not
confise the issue by extensive prool showing that the defendant was
negligent in 1ts manviacturing process. 1 is not necessary 1o show
extictly why the defect oceurred, only that the defect was present ol
the time the Indder ar scaffold was sokl.

The defense of a manufacturing defect case is usually that the
product dief conform to the design and specifications at the time (he
product was sold,** or, il it dil not, that the nonconformity was not
the caunse of the accident.

—

A3 Lre L. Frumer & M. Friedmaon, Products Liobility, cha. 30=37 (Manthes Wender
1952) ou product safety management,

49 Spe infra § 56020111
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56-27 FADDERS AND SCAFFOLDYS § 56.0[1]

Proof of misuse by the plaintifl, or damage or misuse by other
users of the ladder prior to the accident, muy nesate an inference
of defect, For insiance, the evidence may indicate that the tadder fell
because the plaintiff placed the ladder on an uneven floor.™

(i l—~Hypothetieal Questian, A hypothetical question may be
put to the defendant-monubacturer, usking him to assume the recited
facts in evidence 5 Fle may then, for example, be asked if; in his opin-
ion, the right rear leg of the particular model ladder, as designed,
would bend il a 285-pound man stood on the fourth rung.®”

The defendant’s expert may assert that a man could not stand on
the ladder and create enough Joad to bend the side rail.*® He may
argue that, therefore, some other foree musl have coused the bend
of the side rail. The jury may conclude, on the orher hand, that if
the ladder was made properly, the side rail would not ave bent, and
since it did bend, it must not have been made properly.® The defen-
dant may testily that the ladder complied with all applicable stan-
dords and would not foil under a particular load,%

5% Daspit v. Schwegmann Bros. Giant Super Markets, 222 Sa. 3d 548, cort. slenicd,
254 La. 466, 223 So. 2d 87 (Cr. App. 1969

Seealse V., Walkowiak, ed., 1936 Southern Methodist University Produgis Liabil-
ity Institwe: Emerging Trends in Produst Lishility Lingwtion, ch, 11, 1. ¥argo,
“Misuse = The Modern Day Phoenin™ (Muthew Bender 15986).

3% [acis such as the ladder's age. manper of prior use, care and muint¢nance, stor-
age, wnchanged condition prier to the aceident, and the all important particalar
fucts of the geeident, such ws the foundation for the ladder base, the step or rung
location of the vser, his movemenis at the time, his balance, his keation on the mng
{e.g.. centered). ¢te., woukd all be important,

57 Mplan v, Shaf Mg Co., 128 11 App. 2d 19,261 N.E.2d 209 (1970). The phintift’
broughitan action against the seller amd manuficturer of a ladder 1o recaver domages
for injuries he sustained when it callapsed, The court allowed the president of the
defendant company 1o testify as an expert witness. His testienony it i7 one of the
defendant”s ladders collopsed under 263 pounds, there must have been sometinng
wrong with it, helped the plaintiil to get o vendict in his favor.

¥8 Collingv. Momigomery Ward & Co. 21 HL App. 3d 1047, 35 N.E.2d 670{1974).
The defendant’s expert testifted that the man on rhe seaffoll could not ereate encugh
force 10 bend a leg of the ladder used 1o suppert the xcaffold.

53 jd.

£0 See Quinn v, Southwest Wood Produers, Inc., 597 F.2d 1018 (5th Cir. 1979), ap-
plying Teaas law. The court reversed a judgment for the plaintifi'ina products liabil-
ity action based on the design defect of a wooden Indder. The defense testified thn
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§ 6.2 I"ROD, LIAL. PRACTICE GLUIDE £6-30

tests, or use trained experts, (o discover a lutent or otherwise undet-
ectable defect.”?

To establish negligence, the plainiftis therefore required 1o prove
facts from which it can be fuirly inferred that the retailer failed 10
perform a reasonable inspection. This is usually done by showing
that the defect was obvious, thereby implying a lack of inspection.

(ivl—Repairer,”? A repaiter may be liable only upon a show-
ing of luck of due care on his part. If he did something wrong during
e repair, or neglecied to do something ke should have done, he
is lighle, not because the produet has a defeet, but because his con-
duet contributed to causing that defect,”

When a repairer undertakes 1o repair a ladder or seaffold, there
pay be o vsual and customary pragtice of inspecting related parls
of the ladder or seaffold. I the repairer fails to conduct such an in-
spection, or overlooks a defect, he may be liable because he neglected
# defect, The repairer owes not only a duoly to perform the repair
requested properly, but also to inspeet and test the produet in accor-
dance with custom muxd inform the client of any defects he should
discover.

[bF=laintiffs. If 2 ladder or scalold fails, and the user or his
cquipment falls down and injures a bystander, the bystander may
have a cause of aclion in strict liability or negligence against the man-
ufacturer, distributor, or other seller of the ladder that failed. ™

T

7 Burgess v. Mantpomery Ward & Co., 264 F.2d 195 (10th Gir. 1959). applying
Kansas law, The plainnif sustined injuries when the ladder he was simnding on
brake, throwing him o e ground, In affimving the judpment for the defendant,
the coirt nted thial the defisst which caused the aceiwdent would linve been diseerns
ible only (o nn expart ulfter performing tests and that it was bnresonable 1o sxpect
e nonmanufachurertetailer 1o discover such Intent defects,

See who Long v, Flanigan Warehouse Co, 79 New, 241, 382 P20 399 (1963,
PR o0 gevberalie L, Frumer & M. Friadman, Peedects Riability. ch. 6, "Liahiliny of
Retilers and Middtemen,™ § 6.03(1])[c] (Manthew Bender 1956).

A foseboro v Yamala Internntianad Corp,, P'rod. Liok, Rep, (CCH) ¢ 3425
L., 1978,

5 Johnson . Sfanilard Beands P'ging Co., 274 Cal. App. 2d 331,79 Cal, Rpir. 194
{1969}, The plubitdlT was the widow of 2 plumber who dicd when the lodder he was
stundiog o was struck by an extension Tudder tiut another workman was using.
Shee bronghit o wronaful deathe aciion npainst the stere which sold the extension lud-

(eS8 1 o)



611 LADDIERS AND SCAFFOLDS § S6.0113]

I a the household guest is working with the ladder, he is protected
by warranties issued 1o 2 member of the houschold, ™

[3}—Pleadings.”” I the facts are a1 ail supportive, the plaintifl
should plead both a design defect and a manufacturing defect, as well
as failure to warn. I the defendant proves tha the design complied
with applicable standards? and did net have a design defeet, the
plaintilf’ may use that fuct 1o ruise the inference that the particular
ladder in question had a munuficturng defeet, or ¢lse it would have
performed as well as the identical units??

The defendant may try to establish that the ladder was not used
properly. In that event, the plaintift must show thal the warnings
and instructions were not explicil enough to inform him as to the

proper use.?®

Neither of these full-back positions can be adopted unless the
plaintiff’ has pleaded the clims. For instance, if the pluintifl claims
a design defect, and 1he fact finder concludes that the ladder ex-
ceeded all OSHA, ANSL, and UL standards, and therelore concludes
that the defeet had 1o be in the material used, the plintifl's case may
be dismissed if he did not plead 8 manufacturing defeet.®

der. The court held thut the plumber was 0 member of the class of these that might
Forseeatrly be injured. Thy court olso held that the seller owes o legad duty 1o o by-
stamder, and 4 by stander mny recover under a steict lobility theory iF it wus forsee-
able that he might be fnjured.

7€ Flandrigan v. Apex Warwick, Ine., 108 R.L 309, 275 A2d 262 (1971), The plain-
HEF nas using a ladder, onned and purchased by another, 10 paint a bouse, when
the ladder collapsed and fwe was thrown to the ground. The court affirmed o denial
of the deferlant™s motion for a dirceted verdict ao the ground of lack of priviny,
The court beld that the plaintilh, o guest m the home of the owner af the ladder,
was ¥ beneficiary of any implied warranty applicable to the Ldder sod as such he
had o right to bring a direet action for breach of warcanty apainst the seller.

#7 Sve gemenslly ch. 11, V" Preparation of Pleadings™

T8N dpra § 56,02(1]14).

0 B supra § 56.00(1][d)

0 Seosupra § 30.01[1][0][iii]; fnfre 58 56.06, 56.08[3][f],

L Qainn v Southwist Woad Frowliets, Ine, 557 F.2d 1015 (5th Cii 19793, apply-
ing Texas Inw, Plaintiff brought a products liabiliny setion agoinst o manulfaciurer
and retniler, claiming there was o design deleet in the wooden ludder that collapsed

under him. The court reversed e juey veediet for the plainil on the ground of
imsufficient evidence, The plalntiff had failed to show that, despiie the laddec’s con-
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§ 56.014) FROD. LIAL PRACTICE GUIDE 532

[4]—Investigation,”® When conducting the investigation in o lad-
der and scaffold case,®® counsel should begin by speaking with the
client and obtaining delails about the accident and the produect,
Counsgl should also interview any witnesses who may have scen the
accident, Additionally, counsel shiould speak with investigators, visil
the scene ol the ncetdent, take photographs, and doetment the mech-
anism of the accident. Counsel should not ignore the possibility of
examining the ladder or scaffold without resort to prerrial discovery.
If the ladder of scaffold is in the possession of the plaintift, counsel
should store the ladder or scaffeld in a sccure place. Finully, counsel
should identily the manufacturer, owner, and/or retailer and obiain
stalements from them if possible. A complete investigation checklist
is set out in § 56.54,

[3j—Experts,® Most engineers wounld consider themselves capa-
ble of betng experts on ladders, General experts usually have experi-
ence testifving in ladder cases, along with machinery, antomobile,
and ather cases, [t is quite common to Ond & mechanical engineer's
resime to contain a reference o Jadder expertise.

It is easy 1o find o mechanical engincer to testify concerning the
presence or absence of a defect in a fadder. [t is more difficult 10
find an engineer with actug] experience in designing, producing, or
testing ladders.

Thus, an expert testifying in a lndder ense should be carefully seru-
tinized concerning his knowledge and expertise. Often, expents will
have broad general mechanical engineering background, with little
or no actual expericnee with ladders, other than courtrogm testino-

formity with =1t relevent OSILA gnd tndustry standords, it wes s0ll snreasonably
domgerous i the uer beeause of its defective desipn.

B2 Cep perneraliy arpra Ol A " Tnivestization,™

B3 Sy dmfre § 56.54 for a checklist of matters relaied 1o investention.

B4 S0 posterally supeg eh. 12, “Produet Experts — PhaintiTs View™ and che 13,
“Iroduct Eaperts — Bofinse View."

N gho L. Feumer & M. Frisdman, Produces Liability, ¢h. 2, "Manofictucer's
Liobility o Negligence,” § 2.26[2) {Marthew Bender 1957); 1 L Kupersiein & N,
Sulters, Attorney's Guide 1o Engineering, ch. 2, "The Forensds Use of Enginesrs™
{Matthew Bender 1936}, § Damages in Tort Actions, ch, 41, "Eaper! Testinwny™
{Mutthew Bender 1933)
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ny or lawyer consuliation. The expert should be subject to collateral
attack as a result,

The expert will also be subject to cross-examination regarding his
specific knowledge of the derails of the ANSI standards, competitors’
designs, UL standards, CPSC investigations, and many other partic-
ulars,

Any tests performed by the expert on the ladder will be eareluily
scrutinized, and a mistake on his part can result in the diserediting
of his fndinps.®®

[n contrast (o ludder experts, scaffold experts tend to be specialists
wilh scaffolding experience, rather than general experts, There are
fewer of them, but when lecated, their special expertise 1s apparent.

The search for an expert depends 1o a great exteni on the 1ype of
defect anticipated. The type of expert necessary for a design defect
case may differ froms that necessary for n manufacturing defeel case.
One may require a design engineer, the other 4 testing engineer,®

[a}—Manufacturing Defect Case. There are few instances when
it is necessary to expound upon design rationale in a manufaciuring
delect case. An engineer familiar with the praduction process for the
product, inchuding quality control aned testing, is most appropriate.®”
The expert's teslimony in court will be primarily factual. He com-
pares the design drawings, materinl specifications, and the ANSI
standards with the actual product. He states whether the itemn con-
forms to the intended design and to the ANS] standards,

Frequently, there are gray areas of interpretation. The require-
menlt of certain tesls, the interpretation of test results, and the ex-
tremely important question of causation are mallers of expert opin-
ion. Opposing experts can arrive al opposing opinions on factual
findings. The skill of the engineering wilness in persuading the jury
that he is correet will determine the outcome of the case,

[i]—Testing Laboratorics, In n case in which the expen will

B8 Seo fnfrr § S6.04[10](1]

B Soe 1 [ Kupemtein & N, Salters, Attorney's Guide 1o Engineering, eh. 2, “The
Furensic Use of Engineers” {Matthew Bender 1986).

87 Soc penerally L. Frumer & M. Fricdman, Products Liability, chs, 30-47 {Mai-
thew Hender 1962) oo product safety mansgement.
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that da have experience in court tend to be less careful about the
detnils of their lesting.

In addilion 1o not realizing the necessity for attaining perfect com-
pliance with the techniques of the ANSI tests, engineers may not
be aware of the evidentiary implications of their actions. The choice
of ladders and seaffolds 1o test is itsell o major policy deeision in o
case, The tests may be excluded at tial if the lawyer does not ensure
that the engineer's methods comport with evidentiary foundation re-
quirements.®?

Preferably, the attorney should actually supervise the testing, lak-
ing notes on the methodology and results, to correct any perceived
deficiencies and |o prepare himsell for cross-examination of the op-
posing expert.

[ii]~~University Professors, Most universities and engineer-
ing colleges have testing facilities of some sorl. Most, though, would
not have experience testing ladders or seaffolds.

Acndemic experis frequently lack extensive experience in industry,
Professors who worked in industry beflore entering academin can be
found, of course. A porticuiar professor may have persenal experi-
ence with ladder or scaffold testing.

The ditle "Prolessor™ conveys a certain prestige 1o & jury, as long
as the professor is not condesgending to the jury. Professors are not
economically dependent upon private customers. Professors have an
aura of independence and academic integrity.

Prafessors are required to simplify complicated engineering prin-
ciples in 8 manner that students can comprehend. They can therefore
educate the jury as they educate studems. Industry experts are some-
times so deep into their specialties that they cannot abandon techni-
cal jurzon 1o communicate with non-engineers, If the engineer can-
not explain his engineering findings and opinion to the attorney
clearly, he will not be able 1o persuade the jury.

Since experts in universities do not have the overhead of a busi-
ness, and can use university facilities, their charge is often more rea-
sonable. They tend 10 be more frugal than testing luboralories,

T S fnfhe § 56.04[18][0)-[c].
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ofien informarive. For example, in one instance, the UL informed
the defendant-manutacturer that it would withdraw s certification
il a certain design chiange were not made. The correspondence was
introduced in evidence, and punitive damages were ultimately
awarded against the manufacturer.t!

[d]—Compliance with Standard,*? Cvidence of compliance with
a standird is admissible to prove lack of negligence and thai the lad-
der was not defective. Hawever, the weight 1o be accorded the evi-
dence of complianee is for the jury,'?

The fact that a ladder meets the specifications of the ANSI or UL
standards does not establish, a5 a matter of law, the ladder's lack
of defect, or {ts fitness or merchantability.

When an exper! testifics that the Indder was defeetive, a question
of fagl exists, despite testimony that the ladder meets the applicable
minimum standards,**

e —

L Canitrell v, Amondlo Hardware Co,, 2126 Kan, 681, 602 P.2J 1326 (1975), The
jury awarded e plainiiff 18,500 in punitive damapes. The awend was uplichl an
appeal,

280 infru § $6.03,

W Colling v, Mentpomery Wird & Co, 2UHE App. 301037, 1SN 2d 070(1974).
Pluintifl browght i action agadus the nianufactueer and retailer of 2 Ladder for inju-
rics be sunduined 3o o full from a seaffedd which was supported by two sectiong of
e Bidder, Defendant’s espert witness testified thar che tesis lwe run on the 2ame
mudel of lodider shwwed thar it complizd with the UL Code. Thie court allowed this
as evidence i0 be weiphad by the jury in detormiming whether the ladder’s devign
was delective or nol,

Soe gl Nordsirom v. White Metal Rolling & Stamping Corp., 75 Wash, 2d 639,
433 .24 619 (1968),

Hfandogao v, Apea Warwick, Ine,, 108 R 319, 278 A 24 202 (19710, Theplain-
ol wiss uslng a Jnddee which was owned s purchased by anothee 1o paint a howse,
when the Jpdder collapsed and lie was thrown fa the ground. The court alfimed
the mdement for the plaindill and denaal of the defendant’s mouen for a directed
verdect, The cosirt noted i the Cuer that e Tudder mer all the specifications of
the Ameriean Standard Safoty Code did not establish os o matter of bww that the
lindder waw fit for the ordinary parprees for which fidders are used.

15 fd,

Sve alw Collins v, Montgomery Ward & Cou 20 11 App. 3d 1037, 315 NE24
670 {1974),

1hen T3
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The faer that the design of e Indder met the standards, and that
it should not fail under the conditions alleged, may be used (o estab-
lish that the ladder in question contained a manufacturing defect.!®

[2] Common Lvidentinry 1ssues

[n]-—Ladder Unnvailable for Trial, If there is a defect in the lad-
der which 1s visible, the jury will want 1o see i1, The plamtiff should
identify the ladder and use it to explain his testimony. The plaintiffs
expert cin then use the ladder to demonstrate his testimony Lo the
Jary. Comparison of the ladder in question with an identical model
may be appropriate to show a manufacturing defect. Compurison of
the design of the ladder in question, or of an identical model, and
the safer alternative design may be appropriate 1o demonsiraie a1 de-
sign defect.

Somelimes the ladder canneot be preserved or produced by the
plaintiff. It is not essential that a plamtil exhibit the ladder to the
jury at the trial.*? There may be many reasons (or its absence. I the
lacdder has been destroyed, was not owned by the plaintift'and there-
fore could ot be retained, or was turned over by the owner to its
insurance company, the plaintll cannot be responsible for its ab-
senee,

[l1}—Subsequent Design Change,'® The general rule is that evi-
dence that a defendant-manufacturer changed the design of the lad-
_'F;-‘"Sw srper & SO0 [1][a][1).

W MeCarthy v, Flosida Ladder Co.. 295 So. 2d 707 {Fla. s Cr, App. 1954) The
plaintiT was injurad as i result ol the callapse of a ladder manulaoiured by the delen-
dant, By the tme ef tiul, the lndder involved in the aceident had disappearce with-
et eaplanation, The court reversed sumnuary judgmen for the delendunt, Tlding
that aheence of the ladder did not preclude suil.

19 Noloo v, Shaf Mig, Co., 128 T, App. 2019, 261 N.E. 2d 208 (1970, The plaintff
brought an action agaipst the mancficturer and seller of o ldder, which e gwied
for gy a short period of tme, for injuries e sustaioed when it coltapaad, Following
the acvident, the plaintil urmed the Lsitder over to 2 representativa af his insurange
company. The court held that even though the ladder ftself could ner be produced,
the testimeny of the defendant company™s presidenr und photageaphy of the ladder
were sifficient evidence to allow the plaintiil 1o recover,

19 Sev pererelly L, Framer & M. Focdoan, Prodocns Lisbility, <lu 2, Manufaciur-
er's Linbility in Negligence.” § 2. 26[4] tMatthew Bewder 19870 and ¢h, 3, *Stdey
Lisbility,” § 1.04[3) (Muithew Hensder 1986),

oftak FT)





































































































































































































































































































