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Lndders and Scaffolds· 

Th~r~ ~rn three types of defects for which a manulactur· 
er In ~ seller may be h~ld strictry liable: 1) manulacturing 
dcf~cls: 2) de~J;n del~cts: and 3) ITI3ri1etfog delKls (f~l· 
ur~ to warn or ln5\ru.;I). "II three types are common In lad· 
der and aeal/old cases. In 3ddltlon, both necHgenee alld 
Mea(h of warr,'lf1tl ~ctions may lie wllr!n injurie, are 
cauled b)' defective taddc!<"s or sc3lfolds. 

In bwntig3ting a Iar;kler or scaUoId n~. lhe ""o,,'It)' 
s.IIould Inlo ..... ,e'" the c~ont'''''1 wilnHJies to tile acclchmt, 
300 the own~ of the ~quipment. The !add~, or sc~flold 
must btl cMelully e .. mined u soon ~Iter Ihe ,cc~t u 
possible. Photo,faphs should be taken to record thl condi · 
lion of the ladder or scalfold before any disassembly or 
leslinc: laku place, and Iho equipment should be stored 
securely 10 prevenl rusting or olher deteriorallon. 

Whether Ihe lallder was dofeclive at the time of ule Is 
a question Ihat frequenlly :lrises In ladder cases. Another 
common Issue is whelher a leg or olher p~rt of the laddllf' 
broke belOfe o. ~lter the ;tCcidenl. 

Mil .. ne m:l)' be the C3ur;e of a ladder accident. fot' el am· 
ple, if ill uftt)' feature i$ disengaged when it sloould bo on· 
gaged, and the salel), 1031ure would hio.e pre.ented the ac· 
cident. lhe marlllfacturer is generaRy not responsible, 

The American Nulion~1 SI30dirrds Insliluttl (ANSI), the 
NationBI Fire Protec lion Association (NFPA), Under-..rlters 
Laboratories {ULj, ~nd the Occupational S~lely ~nd Health 
AdministMtlon (OSHA) have all issued st~nd3rd$ Ihat 
3pply to ladder$. Those should be carefully th~ckod by 
counsalto determine II any apply 10 the case at Issue. 
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The major cauS8~ 01 folils Iro", ~f·~ppOrl~c1 latlders 
are lack of sl~bllity and ~Iding. T~e m3jor CJIIS!!' 0\ lah 
from non·seU·supporting portable ladders ire Llle . , 1 slid· 
I<lg at the lop s"'P'POrt. o\llw:Jfd sliding al tile lower b~ se 
sllpPOfl, .lIld tUlman slippage. In selecting the appropria te 
Iildd<'!r, the length., lite \Oorking load, alldlhe frequency 01 
use aro important considerations. Ladde.s sl>oolJt be prop· 
erI, maintained. transported. alld s to red. It It prlllleni 10 
In:.pe<:t lIl e 13dder ~fore ~ach use. 

A scaffold Is an e/e.lIted or $uspellded pLlllorm and its 
'-Upportin& structure. Scalfolds are used In Hie constrllc' 
tioll, m.lintenilnl:e, and/or demolition of buildings. tn somt' 
stales, wQtklf$ 011 scalfQlds are proteetd by statute. 

III a sullold case, the owner, seller, and manufOCIUter 
of the suflold, as we" IS tile manufacturers of rllW materi· 
a ls or compMent p:atl s IISed illihe c_tflKlion of the s cal· 
fold, may be s trictly Uablo to plalntill as sellen. QI a defoe· 
tiff product. Under breach of warrant, theory, ~ n Injured 
third part,. nol ln ",lvii" CM recover from the manufactur­
er of a defective ~"old . 

Standill'd~ that apply to scaffolds hhe been s et forth by 
the American tulian'" S\~ndi)l'ds 'nstitute (ANSI), the Un· 
derwriters l~bafatclies (Ul). and lhe Oc tu palien ill Hea lth 
Md S, fety Admini , tration (OSHA). 
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PROD. !.IAII. PRACna,: (;lJUJE l6_ll 

(8) The USc 10 which the plaintiff 1.."lifIed was proper. ,md the,e 
was no prior m;,;u><: Ihm contributed 10 causing the accident. 

COMMENT: The list of proof provided by the autoor does not 
necessarify indicate that the pfaintiff must prove eacll and 
every item listed. For e~amplc, number 5. proof of violation 
of a standard, is helpful but not absolutely necessary in order 
to prove a m~nufaclurin~ defec!. As longas lhe prodllCt is fIOt 
made as the m<lrlUfaclurer ioler1dt'd, then a manufacturing or 
porduclion defect may be ~hol'ln. 

[1I}-Deslgo Defects. The courlS of 11I0S1 Slales have formu­
lal,--d Iheir own iansuage to defIne a dl'S;gn defecl.' Allhough the 
language used m~y differ, Ihe c&scotinl proof is Ihe snme in each ca.,", 
If the injury could h",'c been ""oided by a safer, feasible alterll.1livc 
design, the proollcl is defective. ' Tile key issue i. whelher the alterna· 
live design is safer, and whether it wa~ feasible at Ihe lime Ihe prod· 
ucl was sold. 

If the Indder or ~cnffold fails 10 COnfOrnl 10 a .Iandnrd which ap­
plies to Ihe product, Ihe jury may cOllclmle Ihlll the d~'5igll was \111-

, S,'" c.~ .• Ibrkcr ", Lull En~i"«rin~ Co., 20 C,l. .1~ 41 J. 143 C,I. [(ptr. 22l. l73 
1'.2d 44.1 (1978), I'l,inliil ,,, .. , iniu,oo b), f,lIiLl~ lumkr whil< op<"'ti,,~ , Lulllli~h. 
Uf, Ln.,d"",,, «."'truction ,il., Th. S"p,"",. Coun nfC,!lifo,"io fouu,] for the 
pbiotirr. lJoldins ,h .. tho ··"n«~,,,,,.Nl' d,ng""''''' dem,nl io '~e d,fioili"" of 
• ",[«Ii,'" prodLICI ,hould nDt he 1'-'" ~fth" pl,in'ifj', bor.kn of proof in , prodLKI 
IbhWl)" ""';"", A p""lue, "'~)" he found clef«l;' 0 in <I"i~n. ",hjec1in8 'ho m,ouf",,· 
tUtor> '0 ,,,i,t U.,loili,)'. if 'ho ploi,"irr ",," rm"o 'hot il ("ilotl \(, [,<!forln ,,,fd), ""r­
ioS oHliu.,,,' "-'0, O! th" i, "'"' tho pro';"'''o c.'"", ofhi, injury. ,n" 'h, ",("".bn' 
foil> 10 t<1,hli,h th" Ih, "neft" of ,h, {I .. i~n ool"'cigh tho "a,,~or!I, 

S,·,· alro 1.. F'U01" & \1. Friodmon, I'roo"m U,hili'y. ch. 3. "'Striot U"loili')'."· 
! J.OJ[411~[i"J ().J.,tth."" Iknd" 1986), 

• S<c Kern, ,', Ens,lke. 76 !II. ~,! Il4. 3'l(l KE_2<1 ~,9 (1979), n, l,binliITkr;t ,n 
<ye ""h,,, ","ok h)' ~ wiro. :orpJr<totl)' mod to hrn" temporarily in pi"", ,),< pow., 
tokcolT " .. m~l)' of 0 f"'"to .I"w.r whil, the hi"",,, "'0' ""in~ n~l\ 00_ The'o ~'''-' 
1<"inKln), th>1 ",onomicol. pmotil·.,I. "ml .lTwi," cl<'i~n' for IlOkli"; or so<U!i"~ 
'he PO"'-" 'nk.oil """mbly ""cr. f",ihlo 01 the time 11", hlow" "'''-, p"rch,..ro, Tho 
courl promi"'" liobiti, )' on i" t,'K!i,,~ t1"" nOl only d;,llho OI';,k"." ,uppart ,ho 
j"!},\ fl,ki;ng lh", "'fer, «onoo,bl. ,n" [o"ihle d<>i~o "i,l.,t, bu, il ,1<0 , up· 
port.-d ,I" <ondu,klO th~t ",f, u'" of the m,nuf""tu",', <lc.i~n w,,, in'pr."i,.,I. 
""ul'inS in "(u"..,.,.,hl, m;'u",_ 

S" " ~I", Ilrad)' v, Melool' 110""'. Mfr .• Si9 1'.2d 8%, 1"1 Ar;" 2SJ (1978), 
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~Ilf~ ltlKl th~t au a1t~rl1ali\'e must be feasible. If I he ladder or seaITold 
bil~ 10 co rtrOlllllO a I'<!gu13tio l'l, ~uell ~ tile Occupational Safcl)" and 
Health ACI (OSHA). which nppli .,,; 10 employc!'5 on ly. but n "~~ r!lte' 
k~s in dic~ lc~ Ih" ~uSlom ~lId practlc-." or ~ lal1d Md, in the iOOu!.!!)", 
the JUI)" n ... ~y find Iltat ~'q\l~ ny pen;~a~i~e.· 

Be,ide. "IAllUards. \",,,ious f"l:IOI"5 lila)" be take •• illlo corrsitk r::IIion 
b )< Ih~ jury jll tkt~"'lIl ining "'helher a producl has oo:n defectively 
dcsilln~d, 

[Al-The (;rnvily of th e D:.lIger. TIle ~c \'crily of til<.: polen· 
lin l injury fmm a product is importunl. Jf IheR i:s" d:mteT 1b.,1 " 
p¢NJlI co"Id be seriou .. ly injured from IISC of Ih~ product. the jury 
lI'iII r''(luire thc 1l1.1nufacturcr to \ISC e.~tr:1 s.afcly Jl" "CJU1ion~ I. 

A 'el~!i\'dy remol" rill; o f ~C\"c ru injll r)' mn)" \\"arr~llt ",[elY pre· 
ca\ll ioll~ 10 minimize rhe .ir.!:. A ,enIDle riu of a minor ifljur)' "'oulll 
not Cause a jury to rcqui~ ~ manufacturer 10 I~h CAlr.l ~rcc~ 1I1ion!. 

Thlti. the ~p"l:C ~hUll)e n1U~1 h~"e r.evera! lay.~ of rethmd~nl fail· 
S.,r" tkYiN;. ) illCC Ihe ri'" i~ of a!.eVerc injury if somethins is d.feo;:. 
livc, Sinlilnr))", Ihe ,isk is of it vcry ~evere injury whcn n~illg it !.Caffo)d 
Of lndUeT, ~ud thcr..rore c".ry pl"'."C:IUlion m il!>! he ml:o'l\ 10 render 
Ih~ prod uct ~afc. 

[Rl-Thc LikelIhood n DI Injury Would Orcur. Tlteju.)" 

• s.., ' .... a Q)/)" K. I~"' ''' R. lIop,,-O«lItutign>l Sof<l)"and 1I<~llhA~~.h. ll. 
"'Th. LI<" or OSI LA in "" •. .,. I.ili~.,,;o.\" ().! ' flh,,,· !lel1d" 19Sn 

CO"lpll."" •• ;,h ,j""d;ord< or "~II"'Ii.n' ;. _ kg.lly ",""I ~,;"·( . S« M,b"," 
~. OnIJo }'h.unu_tic.>I C"m{I.. ~'" Oc. In. ~n I'.ld sn SJ.I..]! (19UJ. F.ilia" 
I~ <""'pIJ'" ,1", M'" """do.,;" . S,,' Pod ... ,'. J.J. N,,,,·b<,~· Co .. ' H 1'.2J tll.6. 
l l~ (Irb CIT. 19'1). 'PI'\I';"8 ftll".1 ow Soo11o D.k"," I." . 

Sa.all> L I'1~n":f .10 ;\\. I'ritIln,, ", I'rOo.lo ," 1.l.bilit)", .of,. l. -S tri" !.I.bi1 it)". " 
f 1.041'1 (M'lln,"" B,""" Ij~OI. 

10 SO( J-. v. Je-a ol l Ico",$bol'l'ins 5<"';.:<:. 16 m. App. .ld ).l'J. lll6 I'.E.:td 
:I ll (I ~1.11. The rJ,in'itT. the p.,,"' or~ ,hild "ha !'",Oill "! ;njll~" When ,II. ""nk 
, I .. " ..... br~Ufht 0 pr<Xi""" I",billl~ :><t;"', 3piQII ,h. m. uuf."",,, of lb. ~1 ....... 
...... Jo.. .. t """" di,..,.", a •· ...... ict 1'<1. II\<: M,o".n' . IV! tho pl,;,"ilf '1'f'Oo""" TI .. 
"f'I'cll,\< 00"" n:,·.,.",d tl .. ""i,iOll, hoMio~ 1"01 "Ih. d,~r"" of ,M, to 1>0: 0 .. ",1<<<1 
II)" Ih. "'O"~r,,,,,, .... ;, plllj'>(>l1,,,,,01< 10 ,"" .rnmt'l>C<o of Ihe ........... "'U'o lIibictl 

. '" ... ""' .. 'bI)' t~ "" ''''I:il'''' '" r '" n, . h 0 ,,,,t<!o (1 in ~ ""'-I'" ":. WlII:I n<f "' "'" th c 
""","f ... ",« mel Ih' ,,,od,," . llI)IJld hOI' 1",<" (k,ide" b)· tlt"jurl· """ "'" Iho 
0""" ••• n •• l1 .... Qr b ... ·. 
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C()!I,:cl1l;ng "'''nt;n~, CluliOll'l, m,d jn~truclioll>. discus..<c<[ /"iro." 
lind 1111; ,cJatro OSI'IA rcgu hl1 iol\~,l ' 

(6) III , omc ,t~t~'lI . I hcr~ m\l~t be proof that tl, e 1LI 0 nllr:octllr~r kll<~'" 
of lite danger ~"d (;,;1<:<1 10 ""1 m of il." In olher Sla ... -s. :L 'nanuractur. 
~r i~ dee med 10 know I h~ dnn S~l> Jssociatcd with tIll; u>o: ofh's prod_ 
IIet ~nd assllluc the risk mn'arl;cli"::l prod uct ",ilh ullkm""' 11 d~n. 
g~rs." 

A warnin g mUSI clearly ;nilt ruct the u>c:r Whl! ili perm;~5iblc ~nd 

.. · .. :01 is ,,0(. r u, inM~nc .. ·, I lL<: II ,.,' m~)' R'd I!lnt a w~rnlug 1 11 ~1 only 
oll e pcr~o n at n lime mlly \l~C the ludd.r d..,.." llVt a pp ly ' f lhe ladder 
' s \Jc:i"S uSi:d wi lh [adder j acl.:s.. E.,~ .. if the jur)' wndudcs ;1 i!; nppli· 
c~blc, the jury Inn)' well WIl c!udc tltal tlk! w'Irning 1\';I!I 1101 c.~ r'ieil 
enough!' 

»s« ,"'''' II ~6.QJ . ,"1 S6.0t.("" hdd." _ad H ~.O;I(lllll"' ~ IG1l'l k". "'oU' ,,,I, .... 
t< 5<-... ;.p" n !6.Ql . ..... '6.06 f ..... I.od~."' .... n _<6.\l3flJlfJ ""d ,t;.O'I l'or "",r· 

r,,!.!., 
S« g<~c",/(. 1 II , 11o •• n.~ R. tlOj .. n, o..",,~cioo.t S,.rd~ ... d 11<>111, ,\ CC. ~h, 

&. "'n ", O'n" ,,1 R<~uloti,,"',"~ ! ~ .O". 6,04 (I ?~~) ,,"I ,b, II). "C,,,,,,,",,inn R'l!' 
v ... t;"., .... ~ 10 II (.'.I:onl>:>o· IkoHk< I~~~l. 

I> S," , ,',g., I Ic'ei ',,~'., Pi ",,'or 1I '~kCl"t\' , 1111 S.l". I", ,, 6'J<1 !' ",I lOy) (,\]",h 
19;¥). Mobil< b""", b")~", brnuY1l 3 >(ei", rft~h,,:" 1"lIdl,)' "",iIIu ~.;"" 111.0 
Tn ,"",,, ,I,,,,, on.1 « .. ik, ,,, '0<01'", ''' ' i.,jud ... " .,t,\'",,1 ("'''' <,,",,"V" ,,,1.,.,,,.1· 
d,),)·d. fun ... p,.,;op, in ,I" q,obilc t.M~ TJ.< !Hop,.,n, ("" " ~r Al o,"," hcld that 
,h. lo,"'" ""Un ~ n' """" .. i" "d,"llll n~ ""kr><. '" "",",",;n< un~_~\oi)i'rn ,11>1 
eI" 10"".1""')'<10 'um •• ""~~I ,'U'" ","".MM lung d,U""~," I, il i, ;nll",,,i\>k ''' ' 
,]" nl-,m. r""u'<T 10 l ,.,..' '" If« ,b"gor. " ;, un.bk ' 0 < •• 1""1< it. .,,, n "M" l' '" 
n"'~ ,]" ~,ooU'1 ",r.,., 

" ~. ".K .. U .. h,,\a •. ]ol",· .. M,n,·m" 1'1-"""",,, e m f' .. 90 "',J. 1')1 ..... 7 ",ld 'Y> 
(1~~2), lliud,,,, , 000 '""'i, or; "r ~""O' .. ><'<l ,.., ... "" ~'''''£bt 1"" ''''''\ inju,y 0,.1 
" '''''~'''1 d~,'h Q<ri,,", .i»n." ,ho "'.nur.><1~"'" 0' w.."""" P""'''''''- Tho s,, ­
~,.",< e"",, '" :-: .... J"",), I"hl ' I"" ",tal. "r tleo ",," ;, " ' '''~liSOl''< <H cnlo '''~ 
""" POI ... ulonl ;n " ' "" ~."'My .... "" I" .1ri<11iabiti,)' ~~~ lhe pl;>i'lIllf d_ 
,,'" h .. ,,, t~ P""·. 'he "\""U r"~I",,:r ~"o .. · '" ' htJ1J kl b,,·. kn,,..'o ,!oo.u 'he cl.u'~,,, 
01 '" I"cd"", Th.I k'_1N~c i_ i" 'f u!<'d 10 ,I\... "",,,~r ... 1U'''' 

" F<g'''' ", I.)'" '' I."~d,, C\~. 3 ~1 0" , Apr , /00, )11 N. ~, ld 7!J (1 971), n'l'!"" ' 
.. If, b,,"'sbt,n ""'''''' fn • .......,...,1 injuries .!?I'"" ,b. '~'~~'''<lU'''' of. \. ,Ido:r 
"'hkh b"", whll.I>c;,,~ u",<l l,)' , .. " 1"""" 1' ,,'II. " ]",M .. j><i;, Th. ,'n])' ",'."";0F' 
[:"<n ..... ,n ..... ,'''"",,, >nsIe of ~1.atll':C" .,,~ "", '" "'.-<tl,ud ,"'; ' " """C th>n 
""" por><'", n ", ,0<1 '1 ,\If""I<11 I1,, jlwg",,'" f .... • h" l"""''''rrs. l><>Idi"~ ,"", 1I~ 
j~ did .. ~ <'ft i~ ""ttn;tli"~ ,I" jut}' ee, r",d 11",1 Ih. <lor. "d,,,,, ".~, " ,~li ~'M 

, ..... ,,', 









IIIJ-Clu'NItl~n. The Immeh of ",:orr:un}" 111\I~t be the cauS\) 
of Ihe :tcddclii. r or exumple. ir the .... ('"xI ll~ed in the l :ld d~r i~ "';I(' 

r~ntcd 10 be kil n ·drl~d hemluck. mill il1~I~'ld il i~ lir. lh~ dirreren~~ 
be\wwn the t\\'o .. o;)cb muSt be (If'''· .... 1 ICI ha,'c caused the '''"'c;· 
denl.'" 

[c}-Scgligencc. In" ncs l;g~nce ca~c. the qut:~ti"'l i, nO! jll~1 
whether IIIe produc t i~ ddct:ti..-c. hut alii/) ,,'hether Ihm def''''1 ... a.~ 
CJu~1 b)' son'e nt'@.I«I br the defendant." Usuall~', proor or dof«1 
creates .11' inference of IICfdi£<:11cC w the jllry. but il j, (jllite po.<siblu 
for n lIIanufnclurcr 10 show hc did c " crylhi"~ he could 10 prcl'em 
~ defC\:l. :md 11Icrci'0l'( Wil$ not "~liJ.!<:"I . 

TIle mnn ufaclur" is \odd to ~ " c~pcrt'> .t:llldnrd of care. Mid II 
expecled to kno .... ~!I(J liSe b~lIe r I. "in£ or dc,iB1l' if they nre a v,\j[ , 
able and would ciirnill,llc the dallscr," 

T he r:le to rs disc .. ~ 511pm § ~6,O I { l lIill "il lt rq;;trd 10 Strict lia · 
bility "r;: l)te "~mc r,,<;IOr> whi~h woul<.l he tnkcn imo c(lJI~i <.lcr~lion 
in dCl ermin illf: wh~1 h~r there was" defect I n the product. :' nd wheth · 
~ . Ihe del'e "d~m kn e'" or sho"ld h"H know" of Ihe dd'<'t't in lim~ 
10 ro,o.":l ;t. 

"""il.""hll"y", ~·,II "" in ,,"~li~0I1 .<. TIl, """rl "" '"",,J "TIll """""I,d ,)" ,ri,1 
'''"rI'' ~i''''I .d I <tllk' r"" 'he "'{<nIl>Ilt, Th" ,,'un ", ~l,inru ,ba, ,1" pU' f"'\< (or 
... hi<b a " <rlo.w.. ;., ....... i, ;"'r/i<dlr ........ ~lI" ... n ,~ Ih" ""II .. b)' i l. "''Y ""' ~,. 
, nd II,. ",,",",ndj~& <1"~'m""oc<:< 01' ,,'" pu.eba". "Old ,I,", tl>< t.<>!or """" " '" 
h .. ,,, to ;T~T" Iho 1"''1''<'>''. n .. co"tI "I .. " ,",~ Il", ,I" 'I""";"" "f 11,< pl';,IT;n·, 
",I;"" ",, "" Ill< \~ ;ll ,,><I j.Hlgm,,,, o( tl", ",Ikr i, "no rel' tl", j",y. 

u 1I~"'11i ", OI>nn<l Lum"'" l',~. !j tU, SIfJXT.I.. ,~ A,~d ~~ (I,)~\). ,\ 1 ... 10. 
n"'~Ur'<I"r .. "'<'d ' be 1"~, IO<t ,;on' I""I' ~na l"'~i"_ lol.,n,'If:o .... ' I::m<n' for ;,y~, 
flC~ ,0« ;''''' "'11<>1\. I,d')",. "~I,{W>J, Th< <oun ,1I;n"ru "N1\k,;;,1 <>f tho O<I;,~'. 
1~>I"'n~ ,),,' ,I" e>;J,,, ," ,I,,,, 'he !''''k<" ',lit w,,,,; 11. un" ,~~ I,'nlh", ~", ""Iored 
... " ;'".01,1.-", h> P''''''''' , ~< "'''' '" ,I " jury, 

OJ S.~"'4r lUll}' L n .. " ... & ~I. " nrum,n. Prod"" .. I.1"";~,~ .ell, !. ·-M'D.'''''''' ,. 
~ .. > I.;.bil; '~ in ~1;g.:oO('<~ (M'III.,... 1lc<Mk< 1'131), 

"s." ..... .. "l! ", S:ml. ') ~l. b",~""" C" .. ?6 Ill. A)~', _" \'\.1, 14 j, •. '7 S ,E.2d il~l. 
7M (19M) , 

.~,"'" 
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COMMENT: Til\.> th.el thcoflM ml'fltioned. st.i" liability. war· 
ranlies. "lie! IIeglig<!rKc. a re II0t 100 only th~o .ies :lVili l~bh) tn 
a predLIC1S liability caso. hOYlever. th~y are too most common 

! theori es used in litigation. 

jd}-I' roof by InfC'CII«." The proof of ~ def":l b)' illr~fI:nre 
i~ .;mi/u,. btu '101 Ibe so me as, •• ~ re.r p.u 'tX/uillt, i"rerenc(;. It pcr­
mi ls ~ pln inlifr to Il~ L to t h~ ju ry by show in; h" was properl)' using 
th~ prooll cllU,d llmt n tlcf .. "C 1 i ~ the mO~l likely ~'ll's\: oflhe !leddenl. 

In some hl ~I:Ulccs. this mo:thoo of proof ,n :\y hc necc>~ary. It i. 
oftcn ditrlCull 10 dctC'nn in.: ~lncll)' wh:u hnprcncl [n IalJd<.'f' ~n ~ 
K.~llold ,'lI>.\.~. tlIC IIct:idenl usuall)' ll3pflC:IIS qUickly. II ma), be cl""r 
10 lhe injured perSO" lhal sOlllelhing W<."lll ''''OIlS wil h Ih" lood~r or 
M:afTold. but he will nOI kll Ow II..., m .. 'Ch~1\k'l\ of lhe mnlr"IIClion. 

The h, dtler or ""affold mny have Ixen di~n~~e lllblcd or di !c:lfdcd 
arler the :l~cklenl. [[ wuld he s.o altercd by Ih. at:ddelll llml ;1 i& 
d ifficllh tn nsn"""in i ,~ con<Ji,ioo inun;:d ilud), bc:fore II...: lICeidem. 
It is tlln~ of len " .. ",css;.r), 10 I'IfO"C lhe e~islcncc of ~ pr=id~"1 ok­
f(cl by inference." R"1lardk'S.~ o r lhe InnG t~1~c defining Ihe term "de:­
fect," if I h~ Jury cDnciudc, I h~ l Ihe prodUCI did 1101 perfo rm as a 
rc.1"oOII"blc 1"" f>[} 11 would e,~l"'c l it 10, Ihe ju ry will co",;dor II dcrcc· 
live. Thu>, if Iho leg of a Indder buckled, or t l~ !'CaITo\d fd!. Ih.jur)· 
may l'OlIcl u<Je rrom the tOlimon), Ihal t he likely c.~pl1n!ltion is (Iho: 

. , .'i«;c~''''11y L Fn,m" ,"< ~I , I'tinl m,m.l'rootIC" UJ~l~ 'r. <b . l. "Mouuf."",· 
",', L"Lbility I" "' ... Ii~'",·o." t ;! ,l! (~,"lIh,w Iknd" 1 ~'7J aoo oh, J.. "$" ",, Li,· 
t>ili ' )'." I J.(I1[lj (M,"ho", Ikn~ .. 1916). 

«s<"Ct>! ~ " .JoIon S. TIII'I'eu..) tIS M. " . no. HI !'(.E.Z~ ~4 1 (197$), Th. pl.in· 
,df"""'tirl .... ;0",. ~pi""l Ih. "","uc..",ut'<r "nd wholcultr d an 3lu",i~"n' I ..... '. 
\\,.,1. r lain,ifl' "", .1""dioq;.'1'1 il •• t.,:; of Ih. b.Id ....... 1 ift at a 4 '-dt;r,~ ~IIJI •. 
d "h ",.",<oJ "iT!! 1<> r,lI ,od .UI1:.1n i~j~,;..., T h. '''1111 md",<d • j""'1'I>tfI, ror 
,h. ,W."d.,nl 1" I,. ,nl.rN in ""h ..... ' Th< <our! h,],1 ,1" 1 ol'hO\Jgh the pl~l"t;IT 
P'<",""d ,um,i,", , "id," ," ' n d",,,, 11,. I"r.",,,,o 'h" Iho coH,p"" ~f 'he ,. dd" 
,,,,uJ'N r'M' IoOnl< ""slit"", ""r. he d<l "'" ,ufl',d."'l~ "dode I,;,. """ .." ion.; 
or:! ~ ."""'. Th • • <'Url e>.pl.;""d <11>1 lit< . \;<l<Rc< "'''''' . ' •• TAn' a ru_.w.: Iftf..-· 
.... C. III>, IhoM""' .... , ,a,h .. Ihoa ~nolbc<. i< _ oibl. for 1he ... ~ . .. ·1>Ido 
( ;>uo.cd lhe: .,ddont Wh, . 11M: ocdoloft, occC," .n .. 1100 dtfrnd"", h., ",rr<nd"N 
,,,,,,,01 af lho ~oJ~". ,11. pio",' ;(I' 11.>., 'h' bur<kft or rt"';"~ hi, pror<f ul< <)f III< 
pmOuCT. 

"S,"'i~f"' i 56.0!{1] lnl. 
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··pr~·po"lkl'd"CI: 0( the <;:\'idenc<:·· indk~I~) IluIl ;"\ d ~re.:1 C':lu5cll .111: 
mJ!full ~tio!l. 

Mam,f:ochning tomrol~. ~uclo J~ (Illalit)' cOlU ro l and I1I.101a,,"I11<.111. 
p urclo.,iu g roomol and h .. pc~.l lln', :11'<1 an im pllrHtnt c"!l,id~r· 

ation." N~Slccl in tbe c,..,~tion or pcr{ornmncc or , ucb ~OI'trol~ mid 
iUSfl«1iOl\$ ""u.~lIr estab lishes n~'G1i&e"t..: in II", n' lnUr;l<;\II"ng o f 
Ib ~ product. 

In :II M riel prodUC1S liabi lit y CiIS<:. il is nOt ".,.,<$<:11,· 10 prm'e ",hal 
hum:lII error or machin. e rror , allSet! Ih ~ t!efcel in the product. AI· 
t hout:h piu poinl iUG the c~u~e of I he defec t i~ IIOt rcquired. ju rors MC 
:alw:tr~ intc"","l<.'d in 1o0w 1 1o~ prod uc! "'";IS nl JlI<;: ,,,,d why Ih~ dd~"C1 
ocwrred. S"dl proo f is 1I(1f au c~<cnt ial c1emclI1 in ,I strict prooucts 
liabilily CD!oC. Ihou gh. Rod Iherdore lens!ll)' &o;coI'ery i!; IlOt .... ...,<.$. 
s;'ry 10 <:~I'bin why Ihe dd'C\:t hapl'Cf1~"'" 

Of len II mannfoctur~ ... wi ll :!sserl Ihat Ih~ d~fc~t <li<l nUl c~i'l In 
the Plod~1 at th~ lime it " 'as ""ltI ami u:«: ciC'<:UII'ISI3"ri~1 ",ilk'itt 
In pm,·" ii, II will ~tt"1H)lt In ~hnw Ibat tlt~ manufflc tnrins cnnliu ls 
arc w gond 1)1~1 ~ def~""lil'c produci could not gCll hrcugh, In !.IIch 
a ~illl:lliOll. dis<;o\'ct)' collecrni" G Ihe mllllllr:aClu ri ll S ~s j~ ",,<."S­
sal)', not In "'tabli ~h wh,,1 c.,act l)' did ",,,, ,,,, I he d cf""l, bU I In dCl e!' 
mine wh.al e rrors could ha I'e occurr(d ",hich C'lIn'lCl! the u..{l'Cl. Infor· 
m~lion OOI,c.;,rning othe r ClcrCC1i,'( produ ~r ~ t h ,~, ho:omes i mplln~nl, 
In show th,,1 dcfcct~ had pre"iall sl), ",-" ::, ,,,,<1 d ~lcetion do rins til<: 
," ~oufa~lII rin{: pl'O<''''~ , 

When t h"'e is proof of :. mannfuclurin;; deteci. co ulIscl ~h Ollld nut 
cn llfl~"" Ihe iss",", by cxlclI; i\'~ proo f ~lllJ"" i llg, I hal the dcfc n.bll\ W~~ 

'1I.,;liscnl ill ils m., nuraclutiUt; I'ro.:~"Ss. II i. 001 m...,.,.,..1fY 10 , hrl'" 
c~lIctly why Ibe defecl OI."curr~'d, ,)Illy Ih f'l Ihe dl..fccI W:L! prrscon al 
the linl;: 111~ 1;l(kler nr S(;.ffold """ 'lOkI. 

11,. d~ f~~.", m a "'''''I' f~ctllrillg <l.fcCI C"se i ~ 1'"11,,11)' thaI the 
prOO u"1 dlt! confonn 10 Ihe de; ig.t! und SIIl,'Cifi"aliou. at \h~ time Ihe 
p,ucluo;l " '" . wId." nr. if il did nOI. rh ll Ih~ mll,ro"fo rmh)" ,.-as mil 
the cuu~~ uf thc uecid~ I1I , 

" 5«0 1.. fru",.,,\ ).I. f ri<dn';w, .... 00\1011; Uobiri,).c"," )1).41(\1.11\1<10; Ilm;t« 
19~!) ,~ , prod"", ",fet)' n""" .,",,,,,,, 
"s.";.,;,,, I ~6.clPIl4 

""' '''' 
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Proof I] f misIIS<: b)' t~c pJ~il1(irr. I] T ,l3m:'~c .". miMlk by other 
u, ... r:. of th ~ ladder prior to the "~~ idcnt, nmy negate :til inference 
uf defeet , For imt~ncc, the "" idenN m:,y il\dk~t~ that th e ladder fe ll 
......... ~ tlk! plaintiJT pb cal thc b ll"", 1]" 'III um,veu noor." 

[il}-Hrpothct1cnl Question. A hypoth~ticnl 'l""lltlon m~y b.: 
put \0 the defcnllanHl lntl ufaCllIrcr. asking hi m to assume the rc'Cited 
(.lclS ill c\·idrocc." I k m~y t hClI, for u31l1ple. "" :>skcd if. in hiJ. upin. 
ion • • he right Tt':l r Ie; of lbe particular nlOlM I~dlkt. ;IS tksisncd. 
would bend if ;I 285 '1'0llnd .Ilan ,,000 on lit", fUUT1h rU IIII. " 

The dd~IKl~nt'~ ex""rl nm}' as. crt thllt a m~n cOllld 1101 ~tand OIl 
Ihe I~llllcr nPd eT~tc enoug li lo.lll .o bc'nd Ihe side r:.i l." I-Ie rna)' 
arCIl<: Ih:ol. therdore. ~'" oilier [or...., 1111151 have ... n "~ 'he ""till 
of Ihe side tnil. 11le jury m:l)' conclude, a ll th~ olher hanll. that if 
Ihe llId""r WaS made prop<:rly, t)", !.ide rail wou ld nOI h ."., benl, and 
s ine<: it dill bcntl. il mllSl ,,0{ h.W( b.,'eR lI1:uk pfop:rly." Tho dcfell . 
" alii m~y IC.'S liry \"'" I ...... ladder ~"Omplioo wi ll< nil al"~lic~blc Sill" · 
d:lrll~ and would na l rail un""r :I pa rticul a r load." 

" D~'E' I ' •. $.·""'cgllWl~ II,..... 0;,. , SUI'<" !oI lrttt .. 221 So. ! d I~ ~ .... ·'" d, .... " . 
lj.t u. 466. lZ) So. ld ~11 (0 . " rpo l\lli')). 

Sc< al" V. Woll:" ... i.,\;. cd .• 1936 Sool~ ~'n Mel"""i" t:nil'."il)' 1"0<111<" LO.1bi~ 
il)' In"ilulO: lln'<r!ing Tr,nd. in 1',<><1 "'1 !.i."Hi'Y I.ili~.I;o." ,I\. I I. J. V1T~(\, 
"M""", _ Tho Mod.<,. Il. )· 1"'"""i~H IM. tllLeI" Ilt!.tkt 19~6~ . 

.. F""" ."II •• Ih. bdd .. ·us.c. """' ... , of p!ia< uw •• ~,~ ""d lIJ> i~l~ " 0' · 
.~<, " .. h:on~"" _dirk>o pri<>r r~ lh, .... I'!<-nl. and ,b. ~11 i", ,,,,.,..,,, po,,;'..,I., 
(act< of ,h. ",ohl'HI. ,u,h ", ,I" [00 ""''';0., (or th" 1>o1,j" h,;,. tho "'P "r 'U"~ 
""'.I.ion of,b< uU,.. bi. n' O' · .. ",n"", , ,,, ti.". hi. hot:""·,, hi, "",.Ik>o "" tho 1IJ1' , 
(e .... """'0'.,1). <1<0" .. ..,..w .P II< iG',.""." 

" :O<obrn , Sb., W g. C;>.. 125 m . AT',,!d 19.161 Kr~~d 20')(\910), '11 .. pbi",i!T 
brauglll,n ""ioo ' ioin" ,l\c .. 11.,. "",I n",n"r'OI"«' ,>t. !:lOI!« to '"",W<f tl",,,~,,,, 
fo, ittj.,i .. h. , u'Jo ined wI,." I. ",,11'l"Iod, Th, "".n ~lto,.."" the p'OI'l<kn ' of Ih' 
d. r"nd .. t <oml""I' to to':.!)' a\ on "1'<11 .. it.-<. lIil l ~\i "on)' l~ 'l If an< 01 the 
Mmd.:!n'·, l.ddcr. cdtD('Oo«l ",mk1 115 pw ...... ,h ... .,OK! ..... boon _ Inn, 
~."",~ ,,·ilh h. '"Ired Ih. pl:.irtlilT'O~'" ,<1\Ii., i~ ~j, '.' ·0' . 

.. Collin! ". MOnl~" m<f~ \\·"d ,IoCo,.ll Ill. App.l<! to)?' J 1~ N. E, l~ ~70 {19 141. 
nl< d,rO""'"I', <>PO" t .. dr, .... lhot the m.n on ,I" ... , «old coo ld!lC'! ,,,,,to "",ulh 
r""", to _ a Iq;: ol tke t.<id" .-l ID 1UJlf'Of1 ,he ... '>Ifuld . 

"Id 
I. SU Q.lnn • . Sou,h .. , .. t Wood r,odu~", '", .. ~?' l'''~d IOl~ (Sth ClI. 1979)."11" 

~I)in~ T,"'.!: .... Th, <OUI! Ino""d . jodPlCn( [" . tbe ploin lin· ;n. p,od.' i< li .bjl· 
;'1 """,a Iw.N en Ike d"'''' d<i',,, or . .. -'at 1Md. ... The <Itf= In liflOl! 'hOI 

" ..... ,", 
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!(':\IS. or tl S~ lrained c~perl ~ . 10 di""v~r a !aIel]( or ntbcrwi se undel· 
~'CI~bk dcf~'CI." 

To e.o l ~bl;'; h neg ligence. Ihc p b ill liITls Ibcrdor~ fe<Jlliml 10 prove 
t;I~I' frOl1l whkh It can b.: fl li , !y illf~rr(d Ih"l Ihe rClail~r fnilcd 10 
pcrform a r ..... 'on~blc ill"l ...... liml. 111i~ i~ lI!iU;,Uy dmlc b)' "Iooll'j fl! 
Illa l Ihe (left:<:( "":05 <lb~;ou.~ , Ihcr~b)' hllpl~1 ng ~ hct o f i r l~I"'Clion , 

[lv}-Rep:lIrcr." A rcr:,ircr mny be li,,~l c only upon a sho\\,­
ing of ~I~~ of dlle care on h i.~ I':m . I f he did "'''Id hlng ''''<!JIg durinS 
Ihe ""opair. or ucgkc li,d to do s0fT1<1 hiul: he sllould ha"c d01l<:. h" 
is liable. 11 01 lx'C"" >t: the pro<hlci h:l~ a defeci. but because hi, con­
dUel c"l\ tribnlcd III call :;in~ t haI dd,..:I," 

Wh~" 1\ O:l"'il<,( und cn a .... .,. \<1 ' <:1\';' a b dder or ,..;nITold . tho:«: 
Inay b. a 11,11,1 ;1IId eu,I' ''' II'''' pracl kc or i".!"'...: ti,,~ rd,Ucd p"rI ~ 
of the l:tdllcr Or scilfl'o ld . If Ihe repairer f~il , II) ~I)J\du.1 such an ill­
sl'l"Clioli. nr <l'"",Joot:-; .. " "f«l . he m~)' b.: liable 1>.:o.'''''s<: he l1q:lcctw 
a d"f<:¢l . 'nl ~ .cp~ l r ... ow~'S m" onl)' :t ,[nly to [)I'rform the repair 
requc, l"d pro[><:.ly. bm "Iso 1(' in,pl:C\ nlld le'l \h~ pnxh,e\ln accor_ 
l\a'l ce w;lh CU'\lOlIl ,,,,1\ inrorm Iho: ~licnl of "U}' dd~'Cl~ h~ should 
dl'it"O\·t.", 

[b}-I'lainlirfs. [f il l"dder or ~<·;,lTol d fai1~. ;Uld Ihe u,e. or h ill 
equip ment r"ll, dowli ~nd iuju.", " b>·~\~ t>d e r. Ih. bySI;lnder mil)' 
h:au , a CIIU"" of " clio" In Mrkl I':abili tp)' 1 ... ;:!IGo:ncc a!l"ln'" Ihe "'''n­
\lf~Clu r~ r. Ili~lribJ\1<lr. or mhcr ,eHcr Qf the ladder Iha \ fai led! ' 

'1 1101.& .... ' ' -. Mo'n,.~~<ry u ' J"l ,\ t·.". 1 ... ~.~" .I~~ (l Oll, Ci •. I~~9~ ,~plY"'~ 

~ .... , b .... Tho rbin"l f ,"",in", injurin .. k<n . h~ Lookl« h< .. " . >I>ndi~s "" 
bmko, IILm ... ;IIg him t" tILe ~",""d, h, "ffim""~ the j"lg"'011l fn. tho ,I<f,,,""' ",. 
11,0 ,~'"" ,,,,,«I th." Ih. ",Y"'t "'hl,h c.,,,''',, ' h •. '1<""1,,,1 ",.,.,Id I"", .. on di'<crn· 
iW, _ Iy tO~" u P<" ufl<' J"11o""m~ ,,,,,-un(! Ib:o, il .. "" """" ,.011.1>1. ,o o p«' 
\1", no' ''''.nuf,<t''' .... '<'''ik< kI ~i,cm« ""h I,,,,,, d<i'«. ~ 

.'K~~''''' l-'''' l~ _, Fl.",;,,, ,, W,,,d ,,,,,< C!),. 79 Nov, 2~t. J&1 P, l,! ~'I~ (1% )), 

"SoN 1I< '''''~'!r L 1',"",,, & M. ~',W",,,,~ 1'"'<1,,,,,> L;'I.lit)·. ,b. ~ "!.i:.bilily ~f 

R" ';I", ""d Mid~r<",m.~ t 6.0~( I ][cl (M' '' h . ... IkoN« 1~S6l-

"I(, ..... ~ ... " "_ y ,,,,,,I ,o 1''''n''<ti~",,1 CM r .. I'rO<l. l .i.I" 1\<1" (cell ) ~ !~2' 
1I).Il,C t 91 ~t 

" John ...... ~. Sl, .. b,~ 110, ,,,,. I",i,,, Co..lHC~1. App. l d 331_ 79 c.t Rp ... 19. 
( I ....... ). 1 1K p\:J,utilT "' .. 'h" ...... ~ .... ~ra rI"'"',., " '00 dl",1 .. Ita, . ~. I • ...,.,.. h, ........ 
>l" "dj,,~ ,'" ",'" "r",~ ")'," 0,"'''';0" l"LlJ" ,I",' ,,,.xll •• ",<" km.n " '" ",i08' 
SI", 1""1J ~1" u ""''''' ~ I'ul ,I<ot " "", j,~, "pin" , I, • • 1"," wILI<1l !o<lhl Ih , """"""" lad· 

'~.' ''~ 

.. 
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If a lho: household gUo;;>! i~ " ·o rkillg lI·ith Ih~ lao.\lk •• he i~ prol~~cd 
by warr:tm i.. ... is'ucd 10 :, m.:mho:r of d' e household..·· 

(3)- I'I('~di"~" If II, ~ (3~1< lre III al l sUJll1On ;'·~. th ... pl;,;n ll11" 
.• hmd d pl cOO oot h ~ <It"Sigl' dtfcrl ami a manufactllrin& d~f~el, ;u; well 
as f:lil ll r~ 10 wnm. If Ihe IIcfclu.i;Hlt prm· .. 111:11 tile II<.""Sisn compli<:d 
with "pplj""b)e !1:lIlll nrds" and did not hn'·c a dc~i!:n defect. the 
I'lainlirr may uSc 1)1111 fnet 10 ra ise the inference ilw l lbe p~nklllllr 
ladder in qll"'tion h:.i! II m anufacturing defeCI. or d sc il wOI,ld h:IYe 
perfo rmed a~ well n. Ihe id.nti cnl unils." 

T he defend:"'1 may If)" 10 ~I ablij h that the l~dder WM nOI ulo¢d 
pro]l<!rfy . In Ihm ~Vl.1 11, Ill e fll ~in till· mu!1 ~how Ih~ t Ihe wMni ng.\ 
:md ;nsuuc lions w~rc nUl " , plk;t <'>lO\lsh 10 inform him :I.~ 10 lhe 
prop.: r USl:.'· 

:.Ici lb<"T of Iht:ie fllll-I>;'ck pnsitiolls nn ~ adopted unleM Ihe 
plainl jfl· h;L\ pleaded Ilk: cl:iimji. For illslau C<:'. if Ih" pl"im iff e b ;n)s 
a dl.'iign d d«r, :>nd Ihe f:OCi find<"T (."Of1dudcl; Ill;" the ~,d ~Cf u­
cCdled all OSI I". ,\ KSJ. ~!ld UL swnda r<ls, ~mlt hcr~rore CnllC lu dcs 
llo"tlh~ Ikr"'l h(,d II) b<I in 'he nlalcri:tf used. the plninlirr. ca$l: O1a~· 
be di,,,,i,,,<"tl if h ~ !lId II l">ll'k·u!l n ma nufaclu ring derecI. II 

<I". ·n," ,,,,,"t ),Ck! 11". tho rlgnl"", .... 0< " m<",bcr of tl", ,),,, of tllN tll.'1 ml.~b' 

fm 'o<Jj,lll>< i ,~"r~" . Tit, _')oJ" "1 ,,, h,id '"'" t il< ",II " 0,"", ~ I.~.I dU l)· te u by. 
; I"no". on" " b) "",,,.j~r "'''I" r""" .. , Ul1O" , ",i" l i, bilily Ih<Uf}· if i, ..... fe' .... 
,blo ,)"" h. mlShl !>, ;"jurN. 

, . I I" o;l,il_n ,·.111"" W".·i<t.lo .. · .. !IX! R.I. 31?1i ~A..1d 2~ (l~1 1~ 11", pt:.[~. 
,iO· .", """~ a I:Id,k •• 0 ........ "nd P"'<"',..] ~ . 001h". ' 0 1",.1 ~ _ ,.."." 
,II< bdd<J <,,110 .... 01 ~nd ,.., .... ,hro>\·n ,,, ,be 8,ound. '111< "'u" _tJirmN • d ..... 1 
of 'he .r..-fc-rxb.,\. """'m. ,;" a dilTClni verdi" "" ,h. pou .. ' of 1"<~ of "",il)". 
n .. """" belt! 'kI' ,be pb;h';n'. Q ,lIC>t '" tbe homo of ,h . ..... ,"" ,,[II .. bddtr. 
,,~< 3 ba\di",:uy of "Or ""rllt;<I """'Rl~ aJ>llli<;tlrI. 10 .h. \;odd .. . ...... ' ''''h loc: 
h ... a rW<' ,. 1>tin~ . d:'M ... ~"'" for 1"-'1Cb or ........ ". )· ogoi",. ' he >ell ••• 

" ~," :f<'l""n:II, <h. ll . ··I~<t'.1 .. ,,,,,, ()( P(oodinp.·· 

"~"·~j",""'S l"Ol{ IIl~I· 

"S,·c''''pn. , 16.oI[tll<lj. 

"S,·,· ' "P'Q ~ lMI [lll~l liiil: lrif'~ i ~ ! 6.06. 5&. 01 [JI [I] . 

OJ Qtlinn , .. So ",lo"·(iI \I",>(OJ 1'""lu",. ("0 .• 19i F.2d IO U (5tlo C:ir. 1919) •• prJ)·. 
illS Tn", 1; .... I1Jin,IIT b,,'ugh' ~ rf<xluClS li"hili'l " ti nn "B,in" .. m~n"' .. l"r<r 
,nd '<lOil<1. ol.lm in~ Ih ....... ," • <I,,"~,, ,1,1«. in lho .. ·oxod." j,dJ"lh.'l ~otl, poed "",I." him. Th. fI,,,n ."·01>0<1 ,t,. jo'Y ,· .. ~i'l 10' ,I" pl.innIT 0. tl" I't<I<tnJ or 
i","m.;,", "';,k", .. TIL. ~1>I . ri l"f !,.ol (,ikd , ~,oo,.. ,h". ~"'f'I ' . ,~. looJ,J"., ..,n. 

, .... ,." 
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[4]-lnvcstiI:-1Iion." When comjucti ng the illl·c,ti g:l li' ln in a b~. 

d~r ~IKi SoC.lfJohj c, ..... ·." COIIlI""" shouk! heWn by spe-~kin ~ with Ihe 
dk~ lt nnd obilli ni ng dei ai l .. nbout th e :t~"t:i [lcll! "'HI t he pWd uct. 
CnullM l d lollid :.1'1<) illk·h·ie\\" 'Ill)· witnCllSl"S who m'l)' h~w S«n the 
:u.'ddel' l. Add iliDnall)". cou!lSCl.h Clt,ld sp,"ak wil II i,m;.\lipumi, ,1.,il 
the ~cclle of Ih e ilccideut , la ke photnllr:oplc". ml d dOCtnll cnl Ihe mceh· 
" "i, m of the ~ccidcnt. Cou" s.cl . hoold nOl ig" .... " Ihe fK"'.\ ibilit )· of 
c1amin il1!: t he lad der Qr sc~n"O I[1 wilhout r.:sort to prell;r!! db c,wcry. 
If 1m: ladd.". o f s.c,tn'old i~ I .. the J:flr.se<oI-iOll o f Ihe plaintiff. ,·oun.wl 
shoukl ~I()rc Ihe ladder or l>I:aO'okl in" s.:,n rc pillee. Pimdly, ~w"' "", 1 

sil()nld idClHif)· the m:onllfaelUre r. o .... ner. ~n,Vor retailer "nd oo t"ill 
stnlcm,"IlIS from th . m if poSIoib lc. A COnt[lk1e ill ' ·OSl ig , lIon d tcocki isl 
j~ ~ct out in § ~ 6.5J. 

[5}- EEJKrlS." Mos, cn!;,nc-':F"S II'o ul,1 ~"t>!l"id~ I h~",><:"'cs ~apn' 
b!c of bci llg e1!'erl, m\ ladde"" . G~I\cr,,1 e~Jlcrt~ uSllally hn'·c t~rcri · 
~"ce t~\tif)'i", in lad der ~sa;.. aJ(ln& ,,·il h m:..;hinory, :unmnohilc. 
" 'HI mile. ca~ ... '. It is q uit e CC)llnllO" to r,nd a rIIl'<' hanicu l e" Hi n~er·~ 
resU l\Ie 10 conl ;.ill " ,,:feret..:e 10 1~lkkr Ul-":II~. 

It i., es~y 10 fi!ld" IMc..:h an\cal engine.' 10 I~~!; fy ~onccml l\ S Ihe 
ptOSCllCC or ;1 1~~~'cc of:. der~'CI in " I~ddcr. h ,$ IM"r;: d,nicolt 10 
fiIKl:HI engineer wilh 1\c lual cxpcrknce ill de~iS l\i" g , produci ng. or 
(¢l lillg lmlde~. 

l"hu\, nn c~po; rl lc\ \ifyinS In a ladder C:l~e ,hO\lld be cn rcfu ll)· ,;.cru · 
liniR"t1 CQlt.cminjl, his knowJ~'tIge 000 ""IX" ;';". Onen. c~pm~ ",ill 
h:\\"c bfOl d £~ncr:d mcch.all ic"l .nsi!\eednll b~ckgroun d, wit h little 
or nil actual CXpcriCII Cc wit h ladder:.. <>Iher than ~mlr( '()()m l '''i lim ... 

1""" i1)· ft·"h ,11 ,,1"·>01 OS IIA "n<l ill d",tr)· '1. '1<J ,,<I,. il " ." "i ll """·,,,,,,, ,,11 
dons«"", ' 0 'h • .....,. 1>«>11'< ,,f it. <kf"'I;~' d ..... ~ ' .. 

• , s.,,,,,,,,.,,,/I!, ' UP'" ~I ,. 4. ··!""'<ti~.,tk~l." 

. ' .\;.,. InF~ § 56.s.! ['IT ~ cbt.;kl:" of ","11<" •• -lIt .. 1 '0 I"'·""tipl l~n . 

.. s.,... 8<'I,,,,lIj 'U/W c~. 11. -1'",<\"" Ii, ,,,,,,, _ !'j,iOlirr, Vir ... •• ,,,~I . h. 1.1. 
"" I'"";h,,,r !;'J><'" - [)Of"" ", Vi .,,·:· 

.~ ,,110 L """'= & M. F, i.;J"" .... 1'"""<,, I.iWili ' ~· . ~h . l. ··,\b"~f ... ~.",,",·, 
l.I.hilil )·!II ~·<.II~""<. " I 2.2b/2) (Ma"h.,,· Ik"<I,, 19S7), I I. K"r<,,,,j,, & N. 
~Il<n, AII'''I,,"")··' G~id • • o lOnt;in...,ri~s. ~h. 2. ·' 10 < Fo'" .... U'" of F.n.unom;·· 
(M",,_ II"", ... 19~t. S I)''''';j¢< i . 1"~rt I\oli~" .. cb. 41. ·· I l .'!>c ~ l hll" ",,,y·· 
(M"IIl,,'" lkml., I%l) 
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II)' or l:tw)'cr (OIl!oUII:t!ioll. The (.\pert 1hould boo: subject to eolb teral 
allacl: as l\ result. 

Th~ expert will nl~o be subj~~t 10 'ross_c~aOlhl alion r~S;Lrding his 
~po:cifie knowkd8~ or the dewi ]s of the ANSI ~lu n,.bnl s., CO Ll II1Clital"S' 
d~igt>s, UL ~t :utd.l ... h. CI'5C in " cstiS"lion~ ~ntl "" lIly othel r:trtic-
1 ,1ar~ 

Any le~ts performed by the c~pcrt on !l1 ~ i;ldder will \I(; cnrcrllily 
!lCrutinizcd, and a Illinakc 011 Ilis part can r~llh in the di !>CrcdiJins 
of hi$ fimJinS5." 

In contrw;tto I~ Lkler expcrt~. K~rroid C.~P"rtli lend w bI: ~P'I-·ci.:oli!ru 
wilh ~,affoldi"8 e.~ !,!, ricncc, rat h ~r than SCllcr:t1 cxpo:rt ~. T h ~rc arc 
fcw~r ofthclll, but "'hen locatlld, their srx'l:i~1 ~.'po: rtisc i~ ;lppilr~l1t. 

Th~ SL:3reb fe r all 1:..'1"'01 depends 10 ~ Grea! ,,-'1<911 01. the 1)"1'" of 
def~t! 3nliciplll~-d Tile t ~1'C of c~pcn I~r)' for a dC$i~ def~t 
caik mny differ front Ihn t nCCtiili'U'Y r"r a Innnll r"c luring derc.:1 CUSe. 
On~ 11111)' rc:qui n: n design ~ns:il\~cr. Ihe "Ih ~r u tesling ~ nGi!!cer.·· 

(II}-MU"l>C I U 'ln~ Ikf«1 ClISe. There alc few in~ta!!cn whell 
il is Il«CSUI)" 10 eJpound UPO" desis:n rnliOl."k in !l manuf~cturin& 
der""t ca...:. An (ngin~er famili ar with tlJ(! prcxluctinn pro<:cs. for Ihe 
product, including Ijunliry cOlltr,,1 and teslin s_ l~ mOSI appropriate." 
'n/<: C~peTt'~ w51imony ill court will be prim,1rill' f"clu~l. /Ie COm· 
P'I'CS lhe dc:;ign dr~wings. m;.!cri:.] spccif\clllions, and the ANSI 
" ~ndardJ; wit h the JaWlI prod"ct . H~ $UUCS II'h ~th er tIl<'; item 00,,· 
fomlli 10 Ihe int end~d dc~ign and !O the ANSI ","ndnrds. 

Frequentl,·, th~1"( lire gray U l"(a~ of intc rp'cta!ioll. Th~ require­
menl of cellain tCSIJ. !he in ! c r~r~talion of test ~l! s. and the n­
!remel)' imporl:m ! question of e~us;llion aN nUlll ers of expert orin­
ion. Oppooing C.1pCrt. can Mri,·" M opposinS opininn~ 011 r~<:I unl 
fin dinS" The skill or the engineering wiln Cli~ In p<:T>uudittg rhe jury 
Ill at he;~ corrc~t will dete rntilt~ the O<Llc"mc of 110." c;\S<:. 

li)-Testinc l...:IboralOries. In II l"lSC in which Ihe UP"fI ... i ll 

I! St<"i'll,a § %.04tloll~l . 

.. s.,< 1 t. K"pmtoj" ,]: N. Soh.". All o''',y", Goi.l. IU En~j n«,j"5 .• lI. ~. -T)k: 
t"u,",,\.ie U" '" .:,..,11«1'" (M • .,h ... · llende, I~U). 

'J j",,< ~Iy t.. F"' ...... &: M. I'riniftaJI_ .. "' ....... , wh<li!)', cit<. )().01{~ht· 
,,,,,,,' IItnd« 19i11 "" I"od . ........ r .. r ",. no$=onl. 
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lhm do have urcricnce ill courl ICOO 10 be l..-ss careful abl'lul ,be 
d emil , of dlc~r lc"foti nS. 

il\ ;,<ltlilirut 10 not r,o:tlizi"B lhe w:cc:ssity for alt.iu;n, pcrf,-a <;(1111-
pli:l" C<! .... ilh the technique'1 of the ANSI I~SI~, engineers m.,. nel 
be awn rc of the cvidnnia ry i mpli~ liDlu of Ihdr acliOIl§. Th~ cI1uic~ 
of ladde r!. and ~lTold ; 10 lesl i~ h ~clf" IImjnr polic)" dcci~ion in n 
c~sc. The 1''''ls may b<: ucluJed m lrial lf lhc law)'cr does nOI en~nre 
Ih l Ihe Cllgillccr's methods comport will! C"idcntinr}' foundation re­
quircmen l!." 

J'r. fcmbly, 1 he nttorney should : l ctll~Jl r ~upcrvisc the leStlrlg. t ~~· 

ing IIc t~ 011 Ihe n •• lhOllcIOS)' aJld results. to correc:I any rc~,,<)d 

ddiciencic.,. and 10 prep~ rc himself for cfoss-exnmination of the 0]>­
~;lIg upen . 

[ill-L'nlvcrslty ProfC$.\ors. Mo~t uni,·tl'!iilies 3mJ Cllllilll:er­
ins <;(Ilk1;c'S ha .·c t",lillg facllilie!. of oomc sort. ~I)';I . Ihol1Sh, would 
not h~.·c CXj><:riCIlCC h~ling I~dde rs or i(:nffoJds. 

Aelldemic e~fl=f'~ frtqLU:l\lly b el; c~I~!\si"e cAJl<!rinlCe in i1l(11I81r1l. 
prorc'llwrlI who wor~cd in illdus t!)· befo r~ enteriug ac3demin Can be 
found. or coorn:. !\ p~rlicl1br proreo»or " ':lY hvc pcol'SOlI"l e~peri · 
CII CC wilh ladder or ~enflbld te~ting. 

.0.. rille -'I'rof<.'Ssor~ cOI!'·e~.,; .. cerlai !! prCSl ige to a jur)', ns IOnS 
a~ the pru rC~\()( i. nOI co Dd osecnding 10 Ihe jul)'. l'rOrcssorl an: nol 
eco"omi.al1y dt.'\lClKkt!l u]1OtI pri"~tc cU~lon!crs.l'rores'iOn; hu". an 
aurn of indcJx:ndenec ,lI1d ;Ie"dcmic imc,.ily. 

J'rOrCSS(l1'S are required to ~impl iry complic.ltc'(] cn s ill~crillg prill­
~ipkli in ~ In nnnc,. \h~1 stUtlCllt~ 1::lt'I cOIIlpr<:hclI1l. 'They =l lhcn:for", 
;:d uc~l c the JUT)' 11..' they eduo:::Ilc stUtlCIIIS. llldu~t ry e~perls 3re some­
tjlll~'S S<l deep i!)1 o thfiT s~jahi" Ihu t t ll~Y c~ nllot liOOndOl1 t« hul­
cal ja~oll to communk ate "';110 nOtI·cllg!...,CI'S. If the ensillccr enn· 
1I0t expl;I;1I his ctlgin Olt:ring fitldin", mI d opinion 10 Ihe ~lIorney 
clc~d~', ,,~ will \1(1\ bII ~b!e 10 pcn:ts:Ide the jurr. 

Si"tc ~~pcrl5 In u "i'·~rsilio.:s do 1'10\ h~"" Ih~ ""trio",", or a bu~i­
l lOoS. ~ n d ~an U~ un i,·en.ity facilit ies. thcir charse is often more r~a' 
sun."bl~, They lend 10 be mor~ frup l Ih:m k!.lin& L1hor:otori"". 

,,.... '''' 
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Dflcn ill fo rnmliw. For c~ lunpk. ill unc in ;,mnl"l:, Ih~ L' L i" fo rmed 
Ihe dcrt"d:mt·ma "llf~C1l1rcr Ihal il ,,·ouk] ,,·;,hd rnw il ' ce rtiliC"lli'Nl 
if" ~Cflilin dc\i~1l dliUlgc were TlOt mad c. The l·orn.,;pondcn~~ wa., 
immdu~cd in c,·i dell"~, rmd plUli lh·c d~m~g", V;t.TC ullilllatdy 
;,wan kd "p illS( (he m~m,f:>chlT<:r." 

[d]-CoRlpl i(l nce with S tnndard." Evidence of cnmpliance wilh 
a >Inn d~rd b adJ1l ~,--.ii>lc W PflWC Iud: of nesli\.'t:llcc nnd Ihal Ille lad· 
<.It ' .... ~ not d&":liw. Hnwe' ..... , Ill(: \I.·c' );hl 10 be accorded Ihe ~"Ii · 
lienee or (;(l illplia ln."c is for (lie jUI)·." 

T he bel Ihal " b dd(f ' l1~e,s It..; :lp«iliC"lliQns of Illc AN.!) ] 01 VL 
sianda rd. d Cl<:S nnl L"Slabll <h , "'., ma ile r ,lI" law. ,h ~ bddcr'~ ],ock 
uf ddeel. or i, s lilncss or m Clch;11111lbilily.l' 

When an ~I""rl ''''Iilies lhat Ille bdtkr wa~ dcf~"CIh..." a qU~"SI in .. 
Ilf fa~t ~xl'l .. (,,""spi le K"S limnuy (hal I In: ladder meciS Ihc app lic;lb lc 
m ini mun ' &1:md"nJ~." 

'I C~lI".1! , .. A",,,rilh, 110 ,.1 .. ·,,,, C" .. 1:6 K"". ~"! . 001 P.l<! U~& 11 ')~9J. Tho 
j ur y ,,",rd," ,I" rl:.j,,,Hf S I !.lOO ill p<Jni,i,·< <l"rtl ,,~., . n, ",,,,,1 ... ," "!~"~ I "n 
~pl".1l . 

" s,,· ,rojns ~ '~.O} . 

Il <:"lIin". ~J""I.<'''1<ry "".,,!,'< ("0 .. 11 III. Arr . .1.1 I OJ? ) l~ N.E.ld bJO(\ ?J4). 
1'1",11' ill" bw<ov., all ... Iion .!(.llll" ,I," n, ... "r""' Uf<' ~"d rd';l« '" ~ bJ~« h inju. 
fk.. ho ""'"""'" I" ~ r~1I f","" "",OCld .. ·IIkI, ,,~ . '~l'I"ft «l ~). t .. n "'; ..... , '" 
II" 1,,,l<k l. Ild<mi.,,,,·, <.')1<11 ~ill"" t<"' llro,,1 tl", Ih, "", lL. " "'"" Ih< ,.,n", 
,",,,Id "r I,M" ,lL~~·«I 'IL," il ~o "'rl""l ~ ill, ,b. UL C"k TI" '",,"" al ...... <tI ,h;' 
:n aid<>t«" ,n "" ....;, ...... .." ,he JUTf in ~"<fminin, w .... h<! ,"' Ilddn' d"';';" 
".1, ~,rM i,·" <l<" '"~. 

So·" ~!1>J ~'M<l.'lt"'" , .. Wh ile M"ol R~IIiL\tI I< S,.,,"t'; L1! C"'J'.. '$ 11"",,1,. 10 ~::9. 
·ISJ 1'.:.1 61~ !19~). 

" ' !.nOn"," , .. 1\1"" w"",·,,·~. 1"0 .• I rot! JU. J I? 1' 5 ,\ . ~d 2(,1 (19 7 I). Tho plioi o· 
lill" ~a, u,ln_., I,,,!.!,, .. ·hid, "." , ... ·,,,d ,""I p"""'",,,1 by ,,,,,,b.;,,~ !'lin' ~ I.,.,.... 
"00' ,bcl:d.l" ........ ,...-d . nd I,. "."" ,1,,,,",0 ,,, III< pOlllld. 1bc """" oil·"",,,, 
,I", ju~~~"", ro, 'he rI";l11 ilT """ <1 ... ;"1 tof II" M ,.don!", ",I~~~' (," • ,I,,"" t<~ 

" "IiOi. TI", "~,,, "'~,,! !I"" the r"" Ih ," ,I,. lao tic, "1<:1 all 1)'0 ' r<o;ir"·,,.wlS uf 
' h, '\m";.. .... SI,n<l"d ~r.~y (;ude ~id ~"i r.t,bJi<J. '''" ", •• 11 ... of b w , 1\.01 ' hc 
I.tlder .... ,,, fur ' he onlin.<)' I"'<J"'><"'> fu, "./ticl, l.dtkt>. "'"< ~><d. 

" Id. 
s, .. ~l" (', .. !tio,' . j.\n",p)mr,y W.,d.l: Co.. 11 11l. " PI' ~d IOl7. } IS :-I .F..2~ 

610 {197'~ 

,.." ,,', 
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The fne[ lhat the d~.,;i Bn of Ihe lad.Jcr ilIel the o\:III<Janh , "lid lh lll 
it ~h"J.I)d not r"i ) under 1)1l: C(lIIdilim)5 :IUe&od. I!\~Y be 115o;U 10 ~ .... a'" 
li.Ji Ihm I he bdd~'r in 'I1I<">lioll oon l~ ined a nl'IIlUf~clUri rl$. d . f<:<;I ," 

[2J Commun EYidrnli:lry Issn~s 

[n)- Laddc!r Uan, .. ilabl" f", T,i ~1. If docrc i):l. d efeet in 110 . Ind. 
(kr whkh is visible, tilCjllry wil l W:lIl1. to..:c ii , The p)uin lifl'~hou l d 

idcmifr the ladder Mid I, ~~; I 10 cxphti l1 his l~'limony, Tll ~ p];limirt's 
Cllp<n ("~n III .. , u.e the I~ddn 10 dcmm'~ml\c hi~ le'II iIIlOl' )' 10 .be 
jury, COnll"'ri ro!\ o r Ihe 1;I\ld".,. in '1 ue4ioll ..... ilh au id~nli\;nl IlHxltl 
nwy be n[lpmpriJle [0 , 1m ..... a man\, rOCl uring ddcct. Cmnpariron nf 
lbe d • ." igll o f (he ):~ ... in 'I 1I ''''lioll, or nl' ~n idcmic~l Illood, :1110.1 

Ibe "IIfcr "lI erll'II;~C' da;ii'u n"'y be ~1'[lroJirble ' " uemo"~' ''dtc :I tIc­
';SIl deli'CI , 

Somdimc'S Ihe laddcr ~a lln Ul be pr,,-s.ern-d OF ~rodll<!~'d by Ihc 
plaintiff, It i~ no t CSS<"n 1;~ 1 th:ll a pl:t;mi fr o:hibil Ih., ladder 10 Ih", 
jur~' al Ihe tri~l. l ·l1lcre mlly be tmlllY rc",;on ~ for iI. ~b$<.'l1 ee, l flh~ 
ladd~r h~. been de'l roycd, wn~ nol. oll'lIcd by Ihe pla int iff :md Ihe.-.:, 
for~ ~uuld am be ' el:lincd, or WiI' IU flh."d o~c, hy Ibe ""',,c r 10 il~ 
;n, uf:nIC" rompall)', til e jlla;III;fl' C~lI not be r";l"ln,ibl~ for in ab, 
SCflCe," 

[b}-Su~utnl JkolIW' Ch."~-.:," Th e Itene.a l n')I1 ;~ \h:u c"j, 
dellt" I" ~ I :t d cr .... ,d:ml-maIl Uraclur .. -r clla nt:ed Ihe des,!;" u f Ille lad, 

" 5.,' ' UP'" ~ lo_OIII JI_Jli ), 
II M,C~lthy~, f lurida L>dokr C ... , l q, So M 701 , r'b , I)i"L CI, APr- 1!'l~). """ 

~"i~t;ff ., • • i~ju ,"'" ", a I«IlII "f,~ , , .... U. !"< <If . IaM"r ""'Huf""I",c-d !.o!-' tbe ~<r"", 
,brH, II)' Ih , tim, ,>( lri,d, II" I,,,,J,, i"'~h.cI in tl", ",',OJ,,,, k Ld <ii;,rrc_"<\ "'hll' 
" ul "pl:o"OIj,x), Th. ,~'" " w'<r«J '"mn"")' j u<IS""'" (,,,. )1", oItf.IId, "" I""din~ 
111:11 ah< .. "" PI.1r< lo.lI« .I,d nOl p,«11JJ ...... Ir . 

.. N"bn '-, ~"fMf .. Cn., l ~~ 111 , App, :d "r, ~&\ ",£,~d !I»(\~:Or, lbe pl..li"lin 
",,,ughl . n ""ion '8ai"'1 ,n, mouuf",,",<r LInd ",II., uf" la~ <I", which h. OWrLN 
r"" "")p 'OOrr 1",,;00 "f lim" rn, ;nju,;"" I,. "")3i""I1>·I .. " ;, ,-")bl"<\I. I'<>lk'.' '''f 
lb. ~;okDl, .II<- pbinrilJ lu ...... I ' ... b:Id<r ",., 10 ~ f<1".,....'"'i.~ "fhi. ;m •• """ 
«'rn ... rt~ , Tk. «>un I"W tl,,' ..... ~ rh . '"~h ,h. 10M-.,. i,;dr ",.1(1 'K~ N: pro;lu,,,1. 
llro 1<'11"''''')' <If ,I" ,kr'" "lanl """I"''')·', p""i<ku, "n" rh""'SIOp!h or ,b. 1,,1,1<1 
'wr< ! "nl,i'"1 ., ;'Ien« 10 .I~) ... Inc pl';I";f\' In r"~,,, .. , 

It s.-"J:o '""",II, I~ I'N'~" .rr. ~ , FriNDI.q, ),,<>dum U,bil,l r, .IL 2. ... \-bl"'f.x,u,' 
,,', " " bolil}' in N,~I;_,<," f :'ZI.{4J (M,,,h ... , lk1\,l" In7) ~,Id~!r. J, -S,n,. 
Li"bil il r," t ), I)1I,'J (Muuh,w 1i. ".I" lno), 

,'~ '''' 




































































































































































































