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|} The Pardsan Wimness

§ 107 Koawing Whei g Step

§ 1.0t General Considerations

Cross exumination is the primary tool for testing the accaracy of
a withess' lestimony, The cross examiner seeks 10 (1) discredit or
impeach the witness' direct testimony as i1 means 10 rebut the ad-
versary's case, and/or (2) use the witness 10 develop the cross ex-
aminer’s own case, The ailorney should separately consider these
goals when preparing the script for cross examination,

Successiul impeachment is o product of experience and confi-
dence, ns well as thorough preparation. The atlerney must be (lexi-
ble enough to adapt quickly 1o ever-changing situations. The sub-
stance and flow of the cross examination depend upon the quality
of the witness® testimony and the cross examiner’s questioning,

It is important that the cross examingr never act frustrated or
lose his composure. The jury should not be deprived of the oppor-
tunity 1o like the questioner no matler how difficult the cross ex-
amination. By being in charge and by being confident, the ¢ross ex-
aminer may score points with the jury, even without diserediting
the witness,

§ LO2  Impeachmend

When a witness testifies 1o =X, he is not offering direct cvi-
dence that “X™ exists, He is asking the finder of fact 1o mfer that
1AL LA



1-5 Practival Considerations § L03

Whether to Orst attack the witness' character or his lestimony
depends upon the situation. It may be beneficial for the cross ex-
atniner 1o show the jury how the witness has falsified his testimany
for the other side, and then cross examine the wilness as 10 the
substance of that testimony. The jury will be skeptical of every-
thing the witness savs once the witness' parusanship, corruption,
elc.. have been exposed. On the other hand, where the crass exam-
iner cannol readily impeach the witness' character, the cross exam-
iner should plan his examination in such a fashion as o draw oul
those environmental factoes, such as shservational viewpoint, dis-
traction, passage of nime, elc., that can creaie a potential lor crror.

§ 1,03 Using a Wilness' Favarable Testimony

The anorney shauld anticipate and be prepared 1o highlight (o
the jurers any Mverable information the witness may provide.

For example, o defense witness may have tesiified on direct that
the defendant was now 2t Tl vet. iF questioned effectively. that
witness may be helpfil in establishing liability andfor damages.
The witness may identify and ambenticite relevant photographs
and documents: he may establish custom and practice in the indus-
try or rules of conduct applicable to the ease; or he may provide
cvidence of pain and suflering and other elements of damages, The
wittiess may also nadvertently blurt ot inpdmissible statements
that are favorable 1o the cross cxaminer’s case. such as information
regarding subsequent remedial measures or insurance,

The ability 1o use leading questions is fortunate, when eliciting
[avorable information on cross. They enpble the cross examiner Lo
state his case diveetly 1o the jury, through the giise of cross exami-
nation.

Counsel should note that the use of Jeading quesiions assumes

_

Fedl, R, Evid. 60%{a), which odmitsy opinesn ansd repelation evildence only when
refesant 1o witness' characier for trothiulness or untrathfulncs.

Frd, K. Exnd, 6036 which excluldtes ovidence of apecilic insianses of conduct
i givil actions, except wpon closs eaimdnation of & poneipal witness o of opober
witnuss ahout whom the witness being cross caamined has gestified,

See goneeafly fugre ch, 2.
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& 1.0401) Lay Withesses 1-6

that the wilness is not foendly, When favorable testimony comies
out for the lirst time on cross examinalion, the cross examiner
should emphasize the et that the apposing attorney did not ask
for that information during the direct testimony. This gives the im-
pression thai the opponent is covering up damaging facts,

§ 1.04 Preparation for Cross Examination
11]  Preparing o Serip
la] Preliminary Cansiderntions

The courtroom is often analogized to a stage. They are similar
in the sense that a lawver should noi Lake to the courtroom withous
a script.

A seript is the starting point {or er0ss examination preparation,
The cross examiner should write out his guestions and antivipated
answirs.t

Ib] Imporiance of Reviewing 'rior Sialements

Counsel should pay particular attention to prior slatements
made by the witness that are favorable o one's case. Such state-
ments may be found in a document. a signed staiement, a deposi-
tion, interview, or direct examination. In the cose of a party wit-
ness, pleadings and discovery demands are potential sources of pri-
or stalemenis or admissions. Through the use of such sialements,
the cross examiner may be able to prove aspecis of his case, elicit
siatements thal are inconsistenl with prior statements, or establish
a possible motive for error, such as partisanship, prejudice, corrup-
tion, or reconstruction of memory 10 sujt the other side,

The entice cross examination script can be formed lrom the de-
position alone, The cross examiner can lill only those stalements
by the adverse wilness that arc helplfal Lo his case. When asked
during cross examination whether he, in fact, made the statements,
the witness will merely agree by saying “yes™ 10 each statemem, If

* See Fed, Ko Bvid, 61 ey, which generally pormits a parly 1o wse leading ques-
1Ions on eress caamination and when cvamining o hostile o sdverse witness,

Ser genceally infre § 2.06[2].
Y For a distussion of the methids for erganizing the scipt, aee onfia oh, 18,

[T e R |



1=-7 Practcal Considerationy g L040)

he does not stick o his prior deposition testimony, the testimony
is read 10 Mim, and the questioner has established o prior ineconsis-
temt stalement.

lel Forming the Questions

The cross examiner should never ask a questien w0 which he
does not aiready know the answer or that cannot be answered with
a “ves” or a *no”.? Te give an adverse witness leeway in answering
i5 1o invile damaging testimaony.

The only time to ask a question that does not call for a “ves™ or
“no™ answer is when the cross examiner anticipates that the wit-
ness may make a statement that is incensistent with o prior state-
ment, Then, if the witness' trial estimony is at variance with his
prior statement, counsel ¢an use the prior inconsistent statemenl.
The cross examiner can then imply some reason for the witness'
turnabout, other than mere tsadvertence.

|d] Content and Oeder of Crass Examinution

First and lasi impressions are retained best by the jury. A cross
examination should be planned so that it starts off with a sirong
paint, and ends with a strong point. The stronpest point o begin
with is often evidence ol bias or prejudice. such as the witness' re-
Lationship or friendship with the adverse party, or influence by the
opposing attorney. Such an opening causes the jury Lo be skeptical
fo everything the wilness says thereafier.

Afler dwelling on the bias, prejudice, and corruption of the wit-
ness, the cross examination eventually turns to the substance ol the
direct testimony, The questioner should point out defects in obser-
vation, memory, and narration. While this tvpe of impeachment is
generally peared toward specilic instances of lact, the cross examin-
er, if he can show o substantial number of errors of fact, may be
able to attack the witness' peneral characier. An inference may
arise as tp partisanship, corruption, or knowledge that wouold dis-
credit all of the witness' testimony.

Afler casting doulnts upon the substance of the witness' testinio-
ny. the cross examiner should have a feel for whether the strongest

35 zlse aupea 5 103
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§ o} Lay Wilnesses 1=%

attack is against the wilness or the substance of the westimony, To
end the examinalion, counsel can emphasize information that has
already been brought out, such as bins, il he feels that is his strong-
est point. In scripting the cross, il there are a number of reasons
1o atlack the witness' partiality, the questioner may hold back the
strongest reason, for the final blow. Once (he questioning reaches
its climax, and the witness” eredibility is a1 s low poinl, counsel
should end his cross examination,

¢} Chronology of Events

Usually 2 witness can recal]l events hest when recited in chrono-
Iogicnl order. On direet. this is the standard lorm of Lestimony,

To test the sincere recall of the witness, it is sometimes helplul
1o require the wilness te state facts out of chronological arder. ‘I'he
questioning can jump from one point in time to anether. This may
cause (he witness to contradict himself, become confused as 1o
what happened, or become disrupted from his planned statement.

The technique should be used sparingly, if there is any concern
that the jury will become confused as 1o Mfcts you want them to re-
call, The method is just as confusing for the jury as the witness,

I Varying the Script

Onee the examination begins, since it is impossible to anticipale
all that may occur, the cross examiner must be prepared to vane his
script when necessary. A scripl is merely a starting point for the
cross examiner; it is an oulline that foruses on those essential
points the cross examiner wants brought out during cross eximing-
tion. In this respect, one ¢can compare the ¢ross examiner to a chess
plaver. The chess plaver may know the speeific opening gambit he
will use, and plan the moves he will make far in advance. Al some
point, however, since there are too many variables iy his oppo-
nent’s responses, the plaver can no longer plan anything hut his
next few moves. The best the player (and the cross examiner) can
do is anticipate the ahernatives and adapt himsell to the
ever-changing situation,

Izl Delivery

As in any speech or performance, the eross exantiner must be re-

[ARTERIE]



I=it Practical Considerations B 1.0d[4]

assess the witness himsell, rather than bis statements, Specifically,
the eross examiner should ¢explore the witness” background and his
relntionship and past dealings with a party or his allorney—
familial, social, businegss, or legal.

Any contact with a party. either 4t the time of the incident or
thereafter, may be sufficient to gencrate bias. A witness who is em-
ploved by an adverse pany typically seeks 1o ingratinte himself
with his employer by his testimony; financial gain is the uliimate
goal. Even if the witness is nal interested in impressing his employ-
er, he may wish to protect himsell and/or fellow employces rom
disciplinary measores. Also, an employee is likely to have heard
talk of the lawsuit over the course of time; he is thus bound to
identily with his employer's camp. Morcover, the employee may
find it difficult 1o escape the greal social pressures placed upon
him by fellow employces (o help the emplover,

Counsel must take every opportunity to point out to the jurors
the nature and extent of the witness® contacis with the party, c.g.
with an investigator, an attorney, a relative, or the panty himseclfl

|b] General Interest in Quicome of Case

In some insiances, the witness is not partinl toward a particular
parly, bul instcad is generally interested in the outcome of the
case, For instance, a witness who has previously been o defendant
in a lawsnit may be interested in helping someone defeal a lawsuit,
however mernlorious. A wilngss may also dislike panticular types ol
lawsuits, such as medical malpractice actions: he may nol like law-
suits under any circumstances,

(4] Locking in the Wilness” Testimony

A wilness' testimony can change over the course of time. For in-
slunce. the witness' recollection mway fade, or he may vacillote in
his testimony to suit his or the adverse party's needs, 1t s essential
that the cress examiner be able to refresh the witness' recollection
or impeach his carrent testimany wilh 2 prior inconsisient stale-
ment.

Once the cross examiner learns the identity of a wilngss, there
are two major methods through which his trial testimony can he
tied down:

Clk b



§ L0dp4 Lay Wilnessey =12

1) Ly an inlerview, it the case of a nonparty witness; or
2y by deposition.

Surreptitious recordings of conversations, films, and ather simi-
bir evidence may be used 1o create the ultimate surprise—prior in-
consistent statement.*

la] The Inlerview

An interview and a sipned stalement may be sufficient, The wit-
ness must not he a party or an employee of the party, and he must
be coeperative. It is ethical for an attorney to interview a nanparty
wilness,® Lo cover his expenses, and 1o provide reasonable compen-
sation for his time in atending o meeting or testiflving {al deposi-
tion or Irial}” It is important o interview the witness as early on
in the liligation process as possible, since his allegiance ofien de-
pends on who interviews him frst.

Generally, the interview is conducted by an investigator or the
attorney. Counsel, hewever, should conduct the interview in a
complicated case, or where subtlely or tact is required in dealing
with the witness; even so, an investipalor should be present, at
least where there is 21 chance that the wilness may claim that coun-
sel made improper soegestions,

The questioner's goal during an interview is to bhunt the impaet
of or even eliminate adverse trial lestimony. To achieve this ohjec-
tive, counsel’s stratepy should be 10 win friends and inMuence peo-
ples ik, to obtain an allv, rather than an enemyv.® [ is therefore im-
partant not to directly attack unlavorable statements the wilness
may mike. This tactic inevilably causes the witness 1o be antapo-
nistic and to find ways 10 support lis statements,

If spproached in an appropriale manner. a withess may admit
fallacies in his proposed toial testimany. On the other hand, if it is

* S penerally infie & 205[1[[B), discussing the propricty of sucl recordings.

€ See Model Rudes of Prafessional Conduct Ruoles 3.1-4.4 {1953),

? S Madel Roles of Professions] Conduct Rule 3.4thy comment 11953,

¥ e B, Roayal and 5 Schuee, The Gantle At of Interview (g and Ineerogation
{I"rentice-Hall 1976),

See gerernfly Dale Cornegic’s How to Win Fricnds and Iafluence People i5imon
& Schiuster 193],

1wk it



=13 Peactical Cansiderations § Lanjs|

clear that the witness cannot be gently convineed of his errors,
counsel should not give away his cross examination stratcgy or
telegraph the arcas that the wimess will need 1o work on to with-
stand cross examination, At the same lime, counsel can planl seeds
of doubt n the mind of the witness,

b} The Deposition

There are two instances where the allorey cinnot informally in-
terview the witness, and must use 2 deposition:

1) where the witness is a pany or emplovee of a pany, since
no conversation can 1ake place without the presence of his
auorney: or

2} where the wilness is not 2 parly but is uncooperative—i.e.,
he will not speak 1o the investigator or sign a siatement.

in addition, the cross examiner should always consider the use of
a deposition where the witness will probably give adverse testimo-
nv or may hecome unavalable for trial,

An autlerney who fails to depese a known adverse witness takes
unnecessary risks. First, counsel surrenders the advantage of an
carly attack. The adverse witness and his attorney are likely 1o be
less prepared at the deposition thar during irial. Also. counse! los-
¢s valuable preparation thne and resources! the attorney conduct-
ing the deposition ordinaniy has ample opportunity to prepitre his
cross examination, often siraight from the deposition. Lastly, coun-
sel may lose his only chance to obtain delmlcd testimony on which
10 base the Lrial cross examination.

{51 Whether to Cross Examine

The only time counsel should consider refraining lrom cross ex-
amuning a witness is when the witness has done no harm to coun-
sel's case, This will seldom he the case.

Having prepared o scripl for all but the surprise wilness, the
criss examiner tends 1o know the areas of vulnerahility of the wit-
ness, 1 is rare thar 2 witness cannol be guestioned abow some col-
lateral point such us conliet with the opposing attorney, paymeni
of expenses, lack of recoliection of details, or distraction at the
time of observation. The idea that the testimony may contain de-
fects can be planted in the mind of cach juror.

Wil



§ 1051} Lay Wimesses 1-14

Counsel should keep in mind that even if 2 witness' statements
made during pre-trial discovery or direel testimony seem unassail-
able, cross examination may still revea! valuable evidence, For in-
stance, the witness may proffer helpful testimony regarding cus-
toms and practices or information concerning the credibility of
other witnesses: the witness may even admit to facts favorable o
counsel’s client, e.g., the plamiiff's severc injurics or his pain and
suffering,

§ 1LOS Sivle
1] In General

While the specifie style of cross examination may vary according
1o counsel's personality and the nceds of a panticular situation,
there are general guidelines that apply 1o all cases.

The importance of demeanor cannot be overstaled, given the
fact that it makes the first, and ofien the most telling. impression
upon the jurors. Thus, the questioner’s appearance. expression,
voice, posiure, sense of confidence, control, conviclion, ¢nthusi-
asm, sincerity, intelligence. and honesty all play a major role in de-
termining the effectiveness of the cross examination, Even if Lhe
jurors do nol understand all of the nuances of counsel’s reasoning
during a cross examination, they can sense the truth in the eyes of
the cross examiner.

The cross examination should be simple, yet sulficiently thor-
ough to get across the majer points. The atlorney should stick with
short questions in constructing a picture for the jury, Counsel
should aveid distracting the jurors with trivial issues or with per-
sonal baltles, lest he fuel joror resentment or cause the jurors to
forget the subsiance of his questioning. Subilety is often a key com-
ponent of simplicity. At times, il is more advaniageous o leave
certain points unsaid and not spell every detail out for the jury.
There may be an uneqguivocal, but unspoken, undercurrenl in-
spircd by the atiormey™s questions. which evervane in the court-
room senses. The tack and content of the questioning should ¢n-
able the jurors to reach their own conclusion as 1o what is beliey-
able. The jurors will tend 1o trust the conclusion more il they
thought of il.

li*abi 1H4E)



I-15§ Practical Considerations % L0512

The cross examiner’s stvle has an effect on the witness as well as
the jury. For instance, counsel’s questioning siyle may disarm the
witness, cajoling agreement, or it may intimidate the witness, co-
ercing agreement. The most effective sivle is that which ¢liciis fa-
vorable testimony lrom the withess, The siratepy the attarney pur-
sues in achieving this goal depends wpon the particular wilness,
i.e,, whether he is honest and nonpartisan or favors the other side,

Counsel should keep in mind that even an hoaest, nonpartisan
witness does nol like 1o admit error, Wo matter how wrong the wit-
ness' opinion is, he may well feel that his pode and epo are “on the
line,” Rather than reverse o wrong conclusion, the wilness miay
stretch his argument to preat lengths in order to justife i,

In determining the best style to use, it is imporiant that the cross
examiner evaluate the motivation of a witness. In the case of an
honest. nonpartisan witness, possible motivaling factors include
the desire to be or appear (0 be important, self-esteem, and the
need 1o cultivaie the respect of the jurors or ¢ven an adverse party.

The honest witaess must be approached. at least initially, in a
manner that does not put him en the defensive or cause him Lo
fear the questioner. Once counsel determines his motives for testi-
fying, he should anticipate how the witngss will respond to o cer-
tain line of inquiry, and then prepare questions in a manner calcu-
Inted to make the witness agree that there are potential deficiencies
in his own testimony, For example, where there 8 an issue as Lo
the witness' ability to observe or recall the incident at issue, he
may admil that evenything happencd oo fast W notice details, or
that he cunnot picture the necident clearly anvmore. The witness
need not admit to the actunl defciencics, as long as he agrees that
the potentizl for incorreet testimony existd: this admission will
place doubt in the minds of the jurors and will open the door for
Farther evidence that is damaging 1o the witness, Self-eriticism is
more persuasive than criticism by someane clse. Rather than being
on the defensive and aking every opportunity to support his testi-
maony, the self-critical witness may feel incisive for having thought
of the criticism himself, and honest and fiir for having brought it
1o the jury's attention,

121 Stasiay in Contral

The cross examiner should convey o commanding presence in
the courtroom. Counsel wanls the jurors 1o look 1o him for the an-

[Pt lade)



§ 10513 Lay Wilnesses =16

swers 1o their questions. Accordingly. the allorney must be the
most knowledgable person in the courtroom; he must be in (ull
command ol his lacts and the applicable rules of law and, like 2
teacher. must be prepared (o impart his knowledge to the jury.

As much as possible, the cross examiner must be able to control
the witness.' Counsel must stay in control of his tone and his emo-
tions, using them for emphasis.

[31 Autiude Towned Witness and Jury

fig verdicts result both from being right and from being liked.
“A great man shows his greatness by the way he treass litlle men.”
IT the attomey acts cocky or mentally superior to (he witness he is
cross examining, he may win the battle on a particulor point, bul
lose the war. Jurors may be offended by such an attitude, and may
conscious!y or subconsciously reduce the damages.

Once the attorney has made his points 1o the jury on cross exam-
ination, he should avold appearing sadistic or smug; counsel
should keep a poker lace about his suceesses and fosses, The cross
examiner should avoid belittling the witness personally or doing
anything that can be considered offensive by a juror.

The cross examiner should show a regard for the issues in the
case and shauld appear enthusiastic about searching for the truth.
Determining the truth can be a difficult task for the jurors, since
they cannol always rely on objective facts, The jurors must often
tely on the subjective judgment of the parties. the witnesses, and
cven the atlorneys.

Counse! must be able to convinee the jurors that his sole con-
cern is uncovering the truth. Like a scientist, the attorney's task is
to strip away the layers of obfuscation and get to the bottom of the
matter, The cross examiner’s focus should be the goal (the truth),
not the layvers of covering that have been removed. Counsel should
have as little personal feelings about any particular witness as pos-
sible, with the possible exception of revulsion for a wilness who
lics under oath,

An atorney who 15 caught atlempting to deecive or mislend the
jury seriously impoirs the eredibility of his client’s case. While

' Bee grfra § 100, which discusses ¢ontrolling the witness.

iFa®y Ml
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sophistries may work on some jurors. al teast one juror is hound
la sce Lhrougl them and expose the deceptions 1o his fellow jurors
in the deliberation room.

Hl Auitwde Towasrd Judpe

The attorey who is respecied by the judge is likely to be accept-
vd by the jurors, It is esseatial that the cross examinegr appear as
knowledpable as the judge reparding the applicable law. Counsel
does not want 1the judge o be able to belittle or ridicule his skills
or kuowledge, however indirectly, lest he lose thaeir triosi,

The cross examiner must act graciously toward the court in the
case of an adverse ruling, Counsel should show an appropriate def-
crence 1o the judge, since the jurors gencrally respect the judge's
impartiality and air of authority.

Counsel must aiways be circumspect when he diseusses law with
a judge in front of the jury. Stating an objection in a polite fashion
and making an adequate record for appeal is ordinarily sulficient,
When the cross examiner appears 1o argue with the judge, be risks
sgriously impairing his credibility with the jury,

A respectful attitude toward the bench may yield another impaor-
taut Benefit, The cross examiner should alwayvs remember 1hat
most evidentiary decisions by the judpe are & mader of discretion,

I15] Enthusiasm and Conlidence

The cross examiner should, at all times, be enthusiastic and con-
vey an air of optimism. The attorney's face can be o barometer of
his successes and failures. IF the jurors were to merely watel coune-
sel's facial expressions without lisiening o the lestimony, they
should be convinced that he is winning a sound viclory, Alter all
if the cross examiner can remain oplimistic and upbeat while an
adverse witness is lestifying acainst his cause, he must have fith
in his case.

The attorney should not assume that the jurors understand the
significance of every answer. It is therefore important not to under-
score the damage done by a wilness™ answers by showing hesitation
or doubt, lest the jury sense the cross examiner's punctured confi-
dence. fRather, counsel can mitigate the damage or deny ils signifi-
cance by guickly moving on 1o his nest question,

tPubk 48]



§ 1.05]6) Lay Witnesses 1-18
|6] The Attorney as Aclor

The ¢ross examiner is not the strict ecquivalent of an actor on 4
stage. Unlike an actor, a trigl altorney cannot rely entirely on his
scripl: counsel must be able 1o go with the Mow of the trial and ul-
timately fall baek on being himself. Like the aclor, however, the
cross examiner must provide a polished presentation, or he subject
to the severe criticism of those who pay so dearly with their time
—namely, the judge, opposing attorneys, and the jurors,

17l Dramalic Effeets

Whether counsel bares his own emolions in cross examination
depends on the particular witness and the attorney’s personal style,
The basic idea in cross examination is 1o have a lasting impact on
the jury, so that particular poinis stick out during deliberations.
Wiile some attorneys successfully utilize a Jow key approach, ath-
¢rs become emotionaily involved in the proceedings. Many ator-
nevs are very comfortable with a middle of the road approach: they
provide an honest, straightforward portrayal of their convictions
during cross examination in order to persunde the jury,

Counsel often uses changes in lone of voice, body [anpuape, or
memarable or colorful language to heighten the intensity of the
cross examination al strategic paints. The cross examiner can also
use visual evidence, such as a picture or demonsiration, 10 high-
light key testimony, Visual evidence oficn creates the strongesl im-
pression on the jurors: indeed, jurors tend Lo remember what they
se¢ much better than what they hear?

|81 Paosition of Attorncy; Eye Contact; Body Language

In some localities, court rules cover the issue of where the attor-
ney must stand when questioning witnesses. Other courts, while
not having formal reles on the subject, prefer that counsel stand at
a podium. Most courts, however, permil the allorney to choose his
location,

Some¢ authorities opine that the attorney’s position should be
based on the witness' abilily to maintain eye contaet with the ju-

 See penorafly N, Lipsan, Art ol Advocacy—Dempnstmtive Evidence {3hnhew
Bender 19838),
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